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ACTION. 


Sf 

$100. Lire.— Where to be Brought.—Service of Summons.— 
Suit may be brought in the county where the subject of the risk 
insured against was domiciled or located, and the summons 
may be served on the company in any other county of the Com- 
monwealth of Pennsylvania in the manner provided by the orig- 
inal Act of April 24, 1857. 

Quinn vs, Fidelity Beneficial Society, 39 Leg. Ind., 467. 

Spangler vs. Penn. Mutual Aid Society. 

Rep’d Jour’l, p. 414. 


AGENT, 


$101 Fire— When Company cannot Repudiate the Contract on 
Account of Misrepresentations of.—When the insured was de- 
ceived by the agent as to the financial standing of the com- 
pany, the agent in town having perhaps been deceived by the 
company, the latter having accepted the risk, cannot repudiate 
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the fraud and retain the benefit of the contract, no matter what 
the powers of the agent. 


Jones vs. National Building Association, 13 Norris, 215 


Sunbury F. Ins. Co., vs. Humble. 
Rep’d Jour’l, p. 412. 


ARBITRATION. 


$102. Fire.—Lffect of Election to Replace.—Evidence of Ex- 
perts.—The policy provided that no suit for loss or damage should 
be sustainable until after an arbitration and award. The com- 
pany elected to replace, but the repairs were not satisfactory, and 
proofs of loss were served and a suit instituted by the insured. 
Offers of the company to arbitrate were refused. Held, That the 
election to rebuild was a waiver of the arbitration clause, and the 
refusal of the insured to arbitrate was no bar to the action. 

Morrell vs. Irving Ins. Co., 33 N. Y., 429; Beals vs. Home Ins. Co., 36 
N. Y., 522 ; Heilman vs. Westchester F. Ins. Co., 75 N. Y., 9. 

Held, That evidence by experts as to the general cost of 
placing the building in its former condition, were admis- 
sible. : 

Wynkoop vs. Niagara Fire Ins. Co, 

Rep’d Jour’l, p. 253. N.Y.C. A. 


$103. Fire.—Partiality of Arbitrator.—Valid Award a bar to 
Action.—Partiality, interest or relationship on the part of an ar- 
bitrator is no ground for setting aside an award, if the party 
complaining had knowledge of the fact when he agreed to submit 
the cause to arbitration, or in time to revoke the submission be- 
fore the award was made by going on after the facts came to his 
knowledge, he is estopped from setting them up to defeat the 
award, even though the result may have been injurious to him. 

Wort on Actions and Defenses, vol. 6, 518, 554; Hough vs. Beard, 8 BIf. 


158; Russell on Awards, 103; Morse on Arbitration and Awards, 104; Cald- 
well on Arbitration, 98. 


A valid award upon a claim upon a policy of insurance, is a 
bar to an action on the policy. 


Arnold on Ins., 245; Wart, 550 ; Russell on Awards, 476 and 478 ; More, 
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487, 490 ; Caldwell, 301 and notes ; Wood vs. Deutchman, 88 Ind., 524. 


Indiana Ins, Co. vs. Brehm. 
Rep i Jour’, p, 607. 


ASSESSMENT. 


$104. Fire—ZIJn Mutual Company.—Must be in Conformity to 
Charter and by-laws to Work a Forfeiture.—The charter of a 
mutual company provided that the mode of assessing members 
should be fixed by the by-laws. The latter provided that when 
the Board of Directors should order an assessment, it should be 
prepared by the secretary, signed, and placed on file, etc. Held, 
That a paper unsigned, and not setting forth clearly the nature of 
the various abbreviated entries made, is not an assessment in ace 
cord with the by-laws, and will not sustain the forfeiture of a 
policy for non-payment. 


Baker vs. Citizens Mutual Fire Ins. Co. 


Rep’d Jour’l, p. 593. Mrcu. 8. C. 


INCUMBRANCE. 


$105. Fime.—Fatlure to State will Forfeit Policy—The in- 
sured in reply to a question in the application whether the prop- 
erty was mortgaged or otherwise incumbered, answer “ No,” 
when there was a mortgage upon it. Held, that a failure to state 
all the incumbrances when required by the policy or by the ap- 
plication, when made a part of the policy or even when not so 
made a part when the omission is material, will work a forfeiture. 

Wood on Fire Ins., Sec. 112 and notes. Arnold on Ins., 306, 321; May 
on Ins., sec, 290, e¢ seg.; Commonwealth Ins. Co. vs. Morrison, 18 Ind., 352 ; 
Patterson vs. M. & F. M. Ins. Co., 38 N. H., 338; Byers vs. Farmers Ins. 
Co., 35 Ohio St., 606; Davenport vs. N. E. M. F. Insurance Company, 6 
Cushing, 340; Columbia Ins. Co. vs. Lawrence, 10 Peters, 507. 


Indiana Ins. Co. vs Brehm. 


INSOLVENCY. 


$ 106. Lire.—-Preference in Case of Death Claims.—In the ab- 
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sence of any statute to the contrary, claims against a dissolved 
stock life insurance company founded upon death losses which 
accrued prior to the date of dissolution, are not entitled to prior- 
ity of payment over claims founded upon policies which were 
running at that date. 

N. Y. Life Ins. Co. vs. Statham, 93 U.S., 34 ; Wilson’s case, L. R., 9 
Eq. Cas., 711, 720, and the People vs. Security Life Ins. Co., 78 N. Y., 
116; s. c., 34 Am. Rep., 522. Distinguishing Mayer vs. Attorney-General, 
32 N. J., Eq., 815. 

The Missouri act of April 21st, 1877, (Sess. Acts, 1877, p. 275), 
is in harmony with the rules of equality in distribution. But 
section 6,047,Revised Statutes 1879, establishes a priority in favor 
of the death claimants. This section, however, is not operative 
in the case of a company dissolved before it became a law. To 
make it operative would be to alter rights fixed by the disso- 
lution. 


Relfe vs. Columbia Life Ins. Co. 


Rep’d Jour’l, p. 598. 
INSURABLE INTEREST. 


$107. Lire.—Of Partier.—Construction of Insured and As- 
sured.—L. & D. were partners. D. failed to furnish his portion 
of the capital, and to adjust the matter, agreed to take out a pol- 
icy on his life for the benefit of L. The policy was issued and 
delivered to D., who retained it until the dissolution of the part- 
nership, when he handed it to L. “to show that he intended to 
do what was right.” D. paid the first two premiums and L. the 
rest. The application was signed by L. & D., and the policy in 
consideration of a sum paid by L. assured the life of D., and 
promised to pay the “said assured,” etc. It was declared to be 
accepted by the “ assured” upon condition that the person whose 
life is “hereby insured,” ete. Held, That there is no judicial 
distinction necessarily involved in the terms “ insured ” and “ as- 
sured.” ‘The parties to whom they refer must generally depend 
upon the collocation aud context. Held, That here the term ‘“ as- 
sured ” referred to the party for waose benefit the policy was 
procured. Held, that the insurable interest of L. was sufficient 
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to support the policy. Held, That the transaction having been 
made in good faith, statements of D. as to the amount of his in- 
terest in the life of L., though they might appear excessive will 
not be a breach of warranty where, as in this case, no definite 
value could be assigned to such a partnership interest. 


Citing and discussing. Aitna Ins. Co. vs. France, 94 U. S., 562; War- 
nock vs. Davis, 104 U.8., 779 ; Morrell vs. Trenton Ins. Co., 10 Cush., 
282; Trenton Ins. Co. vs. Johnson, 4 Zabriskie, 576 ; Bevin vs, Conn. Mut. 
Life Ins. Co., 22 Conn., 244. 

Connecticut Mutual Co. vs.'Luchs. 

Rep’d Jour'l, p. 577. 


MORTGAGE. 


$108. Fire.—WNature of Separate Contract with Mortgagee.— 
Independeut Suits—A mortgage agreement was entered into be- 
tween the company and a savings bank in consideration of one 
dollar, that all policies assigned to the latter or made payable to 
it should not as to the interest of the mortgagee be invalidated 
by acts of the insured by sale, alienation, etc., and that the 
mortgagee should notify the company of any increase of hazard, 
etc. coming to its knowledge. Also that the company should 
be subrogated to the rights of the mortgagee-on payment of a 
claim. Held, That the agreement was more than a waiver of 
certain conditions in the policy, though not of itself an independ- 
ent contract with the mortgagee. But by reference to the policy 
and being based on legal considerations, it constituted with the 
policy a contract to which the original insured was not a party, 
and on which suit was properly instituted in the name of the 
mortgagee. 


Woodbury Savings Bank vs. Charter Oak Ins. Co., 29 Conn., 374 ; Hast- 
ings vs. Westchester Ins, Co., 73 N. Y., 141. 

Held, That having made two independent contracts, the com- 
pany cannot complain if harassed by suit on the part of the 
mortgagor. 

Meriden Savings Bank vs. Home Mutual Ins. Oo. 

Rep’d Jour’l, p. 620, 
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MUTUAL COMPANY. 


§ 109. Firre.—Declaration of Oral Contract.— Waiver of Char- 
ter provision Requiring Pre-payment of Premium.—The declara- 
tion stated the membership of plaintiff in the company, on tender 
of the sum needed for insurance dues, the secretary informed 
him that the property would be regarded as insured, and re- 
quested him to retain the money until a formal policy could 
be made out, prior to which the property burned. Held, That 
in the absence of anything in the charter prohibiting such an 
oral contract, the declaration stated a sufficient cause of action. 
Held, That a provision in the charter that no policy shall be 
binding until actual payment of premium will not apply where, 
as in this case, actual tender is made, and the right to insurance 
is made absolute by the charter upon application by the farm 
owners of a certain county. 


Gay vs. Farmers’ Mut. F. Ins. Co. 
Rep’d Jour’, p. 595. Micx. §, C. 


OCCUPANCY. 


§110. Frme.—What Constitutes a Material Change.—The 
conversion of an ordinary sleeping department into a house of 
assignation kept in a disorderly manner, is a material change in 
the occupancy. 


Indiana Ins, Co. vs. Brehm. 


PAYMENT. 


§111. Fire.—FLvidence of in Case of Premium.—Effect of 
Receipt.—Payment, accord and satisfaction, performance and 
waiver may be proved by parol though the contract is under 
seal. 

Farley vs. Thompson, 15 Mass., 25; Munroe vs. Perkins, 9 Pick, 303, 
303 ; Mill Dam Foundry vs. Hovey, 21 Pick., 429 ; Small vs. Jenkins, 16 
Gray, 157. 

The lessees contracted with the lessors that the latter should 
keep the buildings well insured, and that the former should pay 
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all extra premiums due to a hazardous use of the premises, the 
lessors being at liberty to elect the company’s rates, ete. The 
premises were insured under five-year policies, and a receipt 
given between the parties in full settlement of the extra insur- 
ances paid. Subsequently the companies failed and the lessors 
were compelled to insure elsewhere, Held, That the receipt need 
not be under seal. Held, That it was a full discharge for the ex- 
tra insurances subsequently paid for. 


Quincy vs Carpenter. 
Rep’d Jour’I, p. 460. 


PREMIUM. 


$112. Frre.—Delivery of Policy by Agent a Waiver of Pay- 
ment.—The policy was forwarded to the insured by mail by the 
agents with a bill for the premium in which the insured was set 
down as debtor to the agents. The premium was not remitted 
until after the loss. The policy stipulated that it should not be 
binding until payment of premium. The agents claimed that 
they were personally liable to the company for the premium. 
The agents: were accustomed to delivering policies without pay- 
ment of premium with the apparent consent of the company. 
Held, That payment was waived by delivering the policy, and the 
company was liable for the loss. 

Miller vs, Ins. Co., 12 Wall., 285 ; Commercial Ins. Co. vs. Union Ins. 
Co., 13 How., 318 ; Ins. Co. vs. Bolt, 20 Wall., 560. 

Frankle vs. Pennsyloania F. Ins. Co. 


Rep’d Jour’l, p. 614. U.8.C. C., Con. 


PREMIUM NOTE. 


$113. Fire.—Liability of School Oficers.—A promissory note 
for premiums on school buildings, and signed by a person as 
director, does not relieve him from personal liability, The fact 
that the policy was issued to the school district does not estab- 
lish the liability of the latter, or show that the director did not 
intend to bind himself personally. Held, That the premiums 
constituted a sufficient consideration for the note. The Iowa 
statute legalizing all contracts made by school officers for in- 
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surance of school buildings does not relieve from personal obli- 
gations on such notes. 


Wing vs. Glick, S. C., 9 N. Y¥. Rep., 384. Distinguishing Lacy vs, 
Dubuque Lumber Co., 43 Iowa, 410. 


American Ins. Co. vs. Stratton. 
Rep’d Jour’l, p. 409. Towa 8. C, 


PROOFS OF LOSS. 


§ 114. Fire.—Obdjections to.—Objections to proofs of loss, first 
made at the trial, are too late. 

Peoria M. & F. Ins. Co. vs. Lewis, 18 IIl., 553. 

Frankle vs. Pennsylvania F. Ins. Oo. 


REPRESENTATION. 


§115. Fmr.—Of Company’s Obligations After the Fire.— 
Misrepresentations as to the obligations imposed by the policy 
on the insurance company after the building had been burned, 
were misrepresentations as to matters of law, and not of fact, 
and were hence misrepresentations upon which the plaintiff had 
no right to rely. 

Burt vs. Bowles, 69 Ind., 1; Clodfelter vs. Hurlett, 72 Ind., 187. 


Indiana Ins, Co. vs. Brehm. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF CONNECTICUT. 
HARTFORD DISTRICT. 


January Term, 1883. 


BENJAMIN F. BENNETT 
vs, 


AGRICULTURAL INS. CO. 


The application stated that the dwelling insured was to be occupied by a ten- 
ant. The policy provided that if it ceased to be occupied as a dwelling, the 
policy should cease. The tenant moved out about six in the evening and 
the fire broke out about eight hours later. 


Held, That the terms of the contract were explicit that non-occupation should 
avoid the policy, and it was error to instruct that the contract must be 
—— in reference to possible temporary vacancies during change of 
enants, 


Whether the fire originated before or after the vacancy might be important, 
but was a question of fact for the jury. 

The policy stipulated that all applications must be signed by the insured or 
by his authority, and all statements will be deemed warranties by the in- 
sured. The application contained the following questions and answers : 
“How many acres of land in the place? 60.” ‘ What is the value of the 
land and buildings? $1,700.” 
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Held, That instructions that if the statements related to the risk they were 
walranties, were erroneous. The parties made the statements warranties 
whether they related to the risk or not. If untrue there could be no re- 
covery. 


T. H. Maursre and C. H. Briscor, for Plaintiff. 
J. L. Hunter and A. H. Sawyer, for Defendant. 


CaRrPENTER, J. 

Action on a fire insurance policy. The building insured was a 
dwelling-house occupied by a tenant. The answer interposed sev- 
eral defenses which will be separately noticed. The plaintiff had a 
verdict and the defendant appealed. 

That the house was unoccupied at the time of the fire. 

The policy provides that “if the dwelling-house hereby insured 
shall cease to be occupied as such then this policy shall cease and 
be of no more force or effect.” 

The finding shows that the tenant left the house, taking with him 
all his furniture, etc., about six o’clock in the evening. The next 
morning about two o’clock the house was destroyed by fire. 

The defendant requested the court to instruct the jury as follows: 
“ By the terms of the policy the insurance thereunder ceased as soon 
as the house became unoccupied. If the jury find that the house 
was unoccupied when the fire occurred, then there can be no recov- 
ery for the loss.” 

The court did not so charge the jury but charged as follows : “If 
the house had ceased to be occupied within the meaning of the pol- 
icy, that defeats a recovery by the plaintiff.” After reciting the lan- 
guage of the policy, the court proceeded as follows : In this connec- 
tion you will keep in mind that in the application it is stated the 
house is to be occupied by a tenant, and this clause of the policy 
should be construed according to the ordinary usages of a tenant 
house. “In this case the building was insured to be occupied by ten- 
ants, and is so expressed in the policy. There was no contract ex- 
pressed or implied that there should be no change of tenants while 
the policy was in force. On the contrary such changes are so fre- 
quent that they must have been contemplated as probable. During 
the time between the retiring of one tenant and the incoming of an- 
other, there may be a vacancy which may continue for a longer or 
shorter time, and may exist in spite of the landlord’s best efforts to 
prevent it. Now, we can hardly suppose that the parties intended 
that any such vacancy, however short, would avoid the policy. Such 
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a construction seems to us unreasonably straight. The inconve- 
nience of such a construction is a strong argument against it. It ac- 
cords best with the probable intention of the parties to hold that 
such a vacancy does not ipso facto avoid the policy. Applying the 
rule as here laid down, if you find the house had ceased to be occu- 
pied your verdict should be for the defendants.” 

It will be observed that the court in its charge used the language 
of this court in Lockwood vs. Middlesex Mutual Assurance Co., 47 
Conn., 553. It is manifest that the court overlooked an important 
distinction between that case and this. In that case there was no 
provision, as there is in this, that non-occupation should avoid the 
policy ; but the question was whether it increased the risk. The 
contract was not explicit but was open to construction for the pur- 
pose of ascertaining what was the probable intention of the par- 
ties. Here they have told us in plain terms what they mean. The 
contract is neither obscure nor ambiguous, and there is no room for 
interpretation. The court erred in charging as it did. 


It is true the building burned in a few hours after it was va- 
cated. But under this clause in the policy we are unable to see 
that time is material. The important question was, was it in fact 


unoccupied ? 

The plaintiff contends that the fire probably originated before 
the premises were unoccupied. Conceding that to be an important 
inquiry, it was a question of fact for the jury and not of law for 
this court. We cannot assume the fact to be as claimed, nor that 
the jury necessarily found it to be so, as the question was not made 
in the court below. 

That there was a breach of the warranties contained in the 
policy. 

A clause in the policy reads thus: “All applications for insur- 
ance must be made in writing and signed by the applicant or by 
authority, and all statements contained in the application will be 
taken and deemed to be warranties on the part of the assured.” 

The application contained the following questions and answers : 
“How many acres of Jand in the place? 60.” “What is the value 
of land and buildings? $1,700.” 

The defendant requested the court to charge the jury : “1. The 
application being referred to in the policy as forming a part thereof, 
all the statements contained therein are warranties on the part of 
the assured.” 

“2. It is of no consequence whether the warranty is material to 
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the risk or not. If untrue there can be no recovery upon this 
policy.” 

The court did not so charge, but charged that “the statements 
in the application are warranties, provided they relate to the risk 
assumed,” and then submitted to the jury two questions. 

1. Did the statements relate to the risk? and, 2. Were they 
untrue ? 

In this, too, the court erred. The parties made these matters ma- 
terial and they must be so regarded whether they related to the risk 
or not. The only proper question for the jury was whether they 
were true. If they were not true there was a breach of the warranty 
and there can be no recovery, If they were true in the sense in 
which the parties understood them then there was no breach. 

A new trial is advised. 

In this opinion the other judges concurred. 





1883 ] Attorney-General vs. Continental Ins. Co. 


COURT OF APPEALS OF NEW YORK. 


IN THE MATTER or rae ATTORNEY- 
GENERAL 


vs. 


CONTINENTAL LIFE INS. CO.* 


The policy provided that it should become void in case of failure to make 
prompt payment of premium, but upon a surrender within thirty days there- 
after a proportional paid-up policy would be issued. The agent at the time 
of issuing the policy represented that it was non-forfeitable, and the insured 
in reliance on his representations failed to apply for a paid-up policy with- 
in the specified time. 


Held, that the insured had no right to rely on the representations of the agent 
and equity would not relieve against an absolute forfeiture. 


Ruvotpx Duton, for Appellant. 
Epwarp H. Hosss, Raunart J. Moszs, J., for Respondent. 


Ear, J. 

On the 16th day of May, 1871, the Continental Life Insurance 
Company insured the life of John W. Hoyt, in the sum of $5,000, for 
the benefit of his wife, Elizabeth O. Hoyt, for the term of ten years 
from the date of the policy, or until his decease in case he should 
die before that time. 'The annual premium on the policy was $557.85, 
and was to be paid on or before the 12th day of May in each year, 
or within thirty days after the several payments should be due and 
payable. The policy provided : “Thatif after having received three 
or more annual premium, the said insured shall fail to make pay- 
ment of any further premium when due, then, and in that case, upon 
a surrender of this policy within thirty days after such unpaid pre- 


* Decision rendered June 12, 1883. 
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mium shall be due, the said company will, in exchange thereof issue 
a paid-up policy for the proportion of the amount of insurance paid 
for.” It also contained the express provision that in case the “ pre- 
miums shall not be paid, as above specified, then and in such case 
this policy shall be void.” The last premium was paid, when it was 
due, on the 12th day of May, 1875. No more premiums were there- 
after paid or tendered, and the policy was never at any time surrend- 
ered, or offered to be surrendered to the company ; and no paid-up 
policy was ever requested. The company failed on the 25th of 
October, 1876, and a receiver was appointed of its property. Mr. 
Hoyt testified that at the time he took the policy he made some ob- 
jections to taking upon himself an obligation to pay the premiunis on 
the ground that while it was easy then, it might be difficult at future 
times to meet the payments, and that after he had made some pay- 
ments it might become impossible to continue the payments ; and 
that the agent then said to him that it was a non-forfeiting policy 
after he had made three payments; that after he had made three 
payments, the payments actually paid would be to his credit, and so 
far secured ; and he testified that that was the substance of what was 
said to him by the agent ; that he did not at the time read the pol- 
icy and did not know that he ever read it, although it was during all 
the years in his possession or under his control ; that there were 
several reasons why he did not continue to pay the premiums, using 
the following language. “In the first place, I was at the time very 
intently occupied upon some matters of private and public interest, 
both, and I presume that the precise date of meeting the payment 
escaped my mind ; that, I think, was the chief reason why I was 
not prompt in meeting it; afterward when I recalled the fact that 
tke payment had not been made at the time (being ignorant of the 
precise condition which I now find is included in the policy, that any 
action must be taken by me in order to hold my claim good), I as- 
sumed that if within a short time I should decide to make the pay- 
ment, I might still arrange with the company ; this, together with 
the fact that I had come to feel somewhat doubtful of the soundness 
of the company made me perhaps less prompt and less attentive than 
I otherwise would have been.” These are all the excuses which he 
furnishes for not paying his premium when it became due, and he 
asks to be allowed a claim fora paid-up policy for the premiums 
paid by him. The Supreme Court denied his claim, and we think 
rightfully. 

By the express terms of the policy it was to become null and void 
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in case the premiums were not paid when due, or within thirty days 
thereafter. No action on the part of the company was needed to 
avoid the policy for non-payment of the premium within the stipu- 
lated time. The policy after the non-payment became absolutely 
void at the election of the company, and so the law has been uni- 
formly held by the courts in this State. Roehner vs. Knickerbocker 
Life Ins. Co., 63 N. Y., 160; Attorney-General vs. North America 
Life Ins. Co., 82 N. Y., 172; Wheeler vs. Connecticut Mutual Life 
Ins. Co., 82 N. Y., 543 ; Robertson vs. Metropolitan Life Ins. Co., 82 
N. Y., 541. 

But the claim is made that this case is distinguishable from those 
cited because here no further payments were needed in order to en- 
title the insured to a paid-up policy for some amount ; that all he 
was required to do was to make his election within thirty days, and 
surrender his policy, and demand a new policy ; that therefore it is 
clear that the company suffered no damage from his delay, and that 
hence this is a case where a court of equity should relieve against 
the forfeiture. But within the authorities above cited, and the law 
as it is understood to be settled in this State, this is not a case, we. 
think, for relief upon equitable principles. Here, time for the per- 
formance of the stipulations in the policy on the part of the insured 
has always been regarded as the essence of the contract, and there 
is no reported case here in which the courts have relieved the in- 
sured from a forfeiture occasioned by default in substantial perform- 
ance on his part. 

Here too the default of the insured is not well explained nor suffi- 
ciently excused. He had no legal right to rely on what was said by 
the agent at the time he took the policy. If,the loose expressions 
used by the agent at that time imported more than was contained in 
the policy (which is doubtful), all negotiations between the parties, 
and all that was said at the time are conclusively deemed in the law 
to have been merged in the written contract. That expresses the 
exact contract made between the parties at the time and the whole 
ofit ; and the insured had no right to rely upon any oral declarations 
of the agent, made at the same time, varying from the language con- 
tained in the policy. He had the policy in his possession for several 
years, and is inexcusable for not knowing its contents. He testified 
that the non-payment of the premiums which fell due in May, 1876, 
was due in part at least, to the fact that he had become somewhat 
doubtful as to the soundness of the company and hence the non- 
payment may have been voluntary and intentional. If the rules of 
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equity relating to relief against forfeitures could be applied in such 
a case it would lead to great embarrassment in the transaction of in- 
surance business. It is very important that insurance companies 
should know the extent of their liabilities and that all uncertainty, 
so far as it can be, should be eliminated from their transactions. If 
upon the evidence here given a policy could be reinstated after the 
lapse of six months, it could be after the lapse of six years. As 
these policies are distributed all over the country, at points frequent- 
ly very distant from the company’s main office, it would be involved 
in embarrassing litigation, dependent upon evidence to be obtained 
at distant places, at great disadvantage. We think the safer rule is 
to hold both parties to the contract made according to its terms, im- 
posing upon the insured the duty of vigilance and promptitude in 
the performance of the stipulations resting upon him. 

We are therefore of the opinion that the order should be affirmed, 
with costs. 

All concur, except Anprews, J., absent. 





1883. | Connecticut Mut. Life Ins, Co. vs. Luchs. 


UNITED STATES SUPREME COURT. 


Ocroser Term, 1882. 


In Error to the Supreme Court of the District of Columbia. 


CONNECTICUT MUTUAL LIFEINS. CO., 
Plaintiff in Error, 


vs. 


LEOPOLD LUCHS. 


L. & D. were partners. D. failed to furnish his portion of the capital, and to 
adjust the matter, agreed to take out a policy on his life for the benefit of 
L. The policy was issued and delivered to D., who retained it until the dis- 
solution of the partnership, when he handed it to L ‘to show that he in- 
tended to do what was heright,” D. paid the first two premiums and L. 
the rest. The application was signed by L. & D., and the policy in consid- 
eration of a sum paid by L assured the life of D, and promised to pay the 
“said assured,” etc. It was declared to be accepted by the ‘ assured” 
upon condition that the person whose life is ‘‘hereby insured,’’ etc. 


Held, That there is no judicial distinction necessarily involved in the terms 
“insured” and ‘‘assured.’? The parties to whom they refer must gener- 
ally depend upon the collocation and context. 


Held, That here the term “‘ assured” referred to the party for whose benefit 
the policy was procured. 


Held, That the insurable interest of J. was sufficient to support the policy. 


Held, That the transaction having been made in good faith, statements of D. 
as to the amount of his interest in the life of L., though they might appear 
excessive will not be a breach of warranty where, as in this case, no defin- 
ite value could be assigned to such a partnership interest. 


Fietp, J. 
This was an action by Leopold Luchs on a policy of insurance 
upon the life of Levi Dillenberg, issued by the Connecticut Life In- 
surance Company in June, 1869. Luchs and Dillenberg were part 
ners at the time in the business of buying and selling tobacco m the 
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city of Washington. Their partnership was formed in October, 
1866, each agreeing to contribute his services and one half thereof 
capital. It was understood that the money of Dillenberg was then 
invested in mining stocks, and could not at once be obtained. 
Luchs accordingly furnished the entire capital, which was over $10,- 
000. Dillenberg never contributed his portion, and about two years 
after the partnership was formed, his failure in this respect caused 
dissatisfaction and complaint. It was thereupon suggested by one 
Myers, who was employed by an agent of the insurance company, 
and who had been called in as an accountant to examine the books 
of the concern, that, as a means of “ adjusting the dispute or misun- 
derstanding between the partners,” a policy of insurance should be 
obtained upon the life of Dillenberg for the benefit of Luchs, and 
that Dillenberg should retire from the firm within a year after- 
wards. Nothing, however, was then done upon this suggestion, but 
in the following year the policy in suit was procured. 

1. The first question presented is as to the right of Luchs to sue 
upon it. It is plain, from the parol evidence in the case, that it was 
the intention both of Luchs and Dillenberg that the policy should 
be procured for the benefit of Luchs. 

The declaration, which is the application for the policy, begins 
with an averment that he, Luchs, is desirous of affecting an insur- 
ance upon the life of Dillenberg, and proceeds to state the latter’s 
age, the condition of his health, the character of his habits, and 
that he, Luchs, has an interest in the life of Dillenberg to the 
amount of $10,000. The declaration is signed both by Luchs and 
Dillenberg, though it purports in every line to be the separate ap- 
plication of Luchs. It is accompanied by questions and answers, and 
to the first question, as to the name and residence of the person for 
whose benefit the insurance is proposed, the answer is: “ Leopold 
Luchs, Washington, D.C.” The answers also are signed by both 
Luchs and Dillenberg. 

The policy was issued and delivered to Dillenberg, and retained by 
him until after the dissolution of the partnership, when he handed 
it to Luchs, stating that he gave it to him to show that he intended 
to do what was right and fair with him, and requested him to pay 
the premiums on it, promising to refund the money. The first two 
premiums were paid by Dillenberg, the others by Luchs. 

The difficulty in the question presented arises from the language 
of the policy. Omitting words not essential on this point, it reads 
as follows :— 
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“ This policy witnesseth that the Connecticut Mutual Life Insur- 
ance Company, in consideration of the declarations and representa- 
tions made to them in the application for this insurance, and the sum 
of $125 to them in hand paid by Leopold Luchs, * * * do as- 
sure the life of Levi Dillenberg. * * * And the said company 
do hereby promise * * the said assured * * topay * * * 
said sum insured to the said assured, his executors, administrators, 
or assigns, within ninety days after due notice and proof of the 
death of the said Levi Dillenberg. 

“Tt is hereby declared to be the true intent and meaning of this 
policy, and the same is accepted by the assured upon the express 
conditions that in case the said person whose life is hereby insured 
shall pass beyond the settled limits, or the protection of the govern- 
ment of the United States, * * * this policy shall be null. It 
is also understood that if the proposal, answers, and declaration 
made by the said Leopold Liichs, which are hereby made part and 
parcel of this policy as fully as if herein recited, and upon the faith 
and warranty of which this agreement is made, shall be found in any 
respect untrue, this policy shall be null and void, or in case the said 
assured shall not pay the said annual premiums, * * * this 
policy shall cease. 

“Tt is further agreed that this policy shall not take effect * * 
until the premium above named shall be actually paid * * * 
during the life of the insured.” 

The contention of the plaintiff is that the words “the assured ” in 
the policy apply to the person for whose benefit the policy was ef- 
fected, that is, Luchs, and not to the party whose life was insured. 

There are undoubtedly instances where this distinction between 
the terms assured and insured is observed, though we do not find 
any judicial consideration of it. The application of either term to 
the party for whose benefit the insurance is effected, or to the party 
whose life is insured, has generally depended upon its collocation 
and context in the policy. 

We are of opinion that, reading the policy here in connection 
with the declaration and the answers of Luchs, which form a part of 
it, and indicate the object of procuring it, the term assured must be 
held as applicable to him, for whose benefit it was effected. 

The policy considered in Aitna Life Insurance Company against 
France, 94 U. S., 562, gives some support to this view. There the 
policy was effected by a brother for a sister’s benefit, and the term 
assured was held to apply to the sister, for she recovered in a suit 
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brought in connection with her husband on the policy. The atten- 
tion of the court does not appear, however, to have been directed to 
that term. It may be said, also, that there could be little doubt as 
to its proper application in that case, as it was followed by the 
words “ and her executors, administrators, or assigns,” thus limiting 
it to the sister. In other respects the language is substantially iden- 
tical with that of the policy under consideration. 

2. The second question presented for our determination is whether 
Luchs had an insurable interest in the life of Dillenberg. Upon this 
we have no doubt. Dillenberg was his partner and had not paid his 
promised proportion of the capital of the concern. At the time the 
policy was applied for he was still in default, and although it might 
have turned out that the actual amount due, upon a settlement of 
accounts, was less than the promised proportion, it was not a matter 
definitely ascertained at the time. Besides what was thus due to 
him, Luchs was interested in having Dillenberg continue in the part- 
nership. He had such an interest, therefore, as took from the policy 
anything of a wagering character. 

As this court said in Warnock against Davis, recently decided : 
“ Tt is not easy to define with precision what will, in all cases, con- 
stitute an insurable interest, so as to take the contract out of the 
class of wager policies. It may be stated generally, however, to be 
such an interest arising from the relations of the party obtaining the 
insurance, either as creditor of or surety for the assured, or from the 
ties of blood or marriage to him, as will justify a reasonable expec- 
tation of advantage or benefit from the continuance of his life. It is 
not necessary that the expectation of advantage or benefit should 
be always capable of pecuniary estimation. * * * But in all 
cases there must be a reasonable ground, founded upon the rela- 
tions of the parties to each other, either pecuniary or of blood or af- 
finity, to expect some benefit or advantage from the continuance of 
the life of the assured.” (104 U. S. 779.) 

Certainly Luchs had a pecuniary interest in the life of Dillenberg 
on two grounds : because he was his creditor and because he was 
his partner. The continuance of the partnership, and, of course, a 
continuance of Dillenberg’s life, furnished a reasonable expectation 
of advantage to himself. It was in the expectation of such advan- 
tage that the partnership was formed, and, of course, for the like ex- 
pectation, was continued. 

In Vorrell vs. Trenton Mutual Life and Fire Insurance Company 
(10 Cushing, 282), a policy was taken out by the plaintiff upon the 
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life of his brother, who was about going to California, on an agree- 
ment that tke latter should pay to him one fourth of his earnings for 
the following year. In an action on the policy it was contended that 
the plaintiff had no insurable interest upon the life of the insured, 
but the court, after deciding that he had such an interest from the 
fact that he held a promissory note signed by the firm of which the 
insured was a partner, also said that it was strongly inclined to the 
opinion that the plaintiff had another interest in the life of the per- 
son insured. “He had,” said the court, “a subsisting contract with 
that person, made on a valuable consideration, by which he was to 
receive one quarter part of his earnings in the mines of California for 
one year. Such an interest cannot, from its nature, be valued or ap- 
portioned. It was an interest upon which the policy attached. By 
the loss of his life within the year, the person whose life was insured 
lost the means of earning anything more, and the plaintiff was de- 
prived of receiving his share of such earnings to an uncertain and in- 
definite amount.” 

In Trenton Mutual Life and Fire Insurance Company vs. John- 
son (4 Zabriskie’s Reports, 576), a policy was taken out by the 
plaintiff on the life of one Van Middlesworth for $1,000, one half 
payable to the plaintiff and the other half to Van Middlesworth. 
They belonged to an association called the New Brunswick and Cal- 
ifornia Mining and Trading Company, the capital stock of which con- 
sisted of forty-five shares of $600 each. The company consisted 
partly of shareholding members and partly of active members, the 
shareholders being each required to furnish a substitute to proceed 
to the mines of the company. The plaintiff owned one share, ad- 
vanced $600 of capital and procured Van Middlesworth to go out as 
his substitute, which he did and acted as his agent and substitute ; 
and the assets of the company having been divided in California, he 
received the plaintiff's share and afterwards died, not having paid it 
over. By one of the articles of the association all treasures and all 
the proceeds of the labor of each member, and all profits, were to 
go into a general fund for the benefit of the association. To the ac- 
tion brought on the policy it was objected that the plaintiff had no 
insurable interest in the life of the deceased. On this question the 
court said : “In the present case Johnson had a direct interest in 
the life of his substitute, whose earnings were to constitute a part of 
the joint funds, of which he was entitled to his share, an interest 
fully equivalent to the interest of a wife in the life of her husband, 
of a child in that of a parent, or a sister in that of a brother. And 
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at Van Middlesworth’s death, although prior to that time the com- 
pany had been virtually dissolved, he had an interest in him as his 
creditor to the extent of his share of the assets in his hands.” 

In Bevin against the same company, the Connecticut Mutual Life 
Insurance Company (22 Connecticut, 244), the plaintiff had obtained 
a policy of insurance for $1,000 on the life of one Barstow, to whom 
he had advanced $350, besides articles of personal property, to en- 
able him to go to California and there labor for one year, on an 
agreement that he would account to the plaintiff for one half of his 
gains. The court said that Barstow was the plaintiff's debtor and 
partner, giving to the plaintiff an interest in the continuance of his 
life, as by that means, through his skill and efforts, the plaintiff 
might expect not only to get back what he had advanced, but to ac- 
quire great gains and profits in the enterprise. “ All the books,” the 
court added, “holds this to be a sufficient interest to sustain a policy 
of insurance. As to the value of this interest, we think it must be 
held to be what the parties agreed to consider it in the policy. This 
was the sum asked for by the plaintiff, and which the defendants 
agreed to pay in case of death, and for which they were paid in the 
premiums given by the insured. The policy must, we think, be held 
to be a valued policy.” And after referring to a policy of insurance 
obtained by a sister on her brother's life, where no question seemed 
to have been made as to the amount, but only whether it was an in- 
terest which the law would recognize, the court said: “So, in every 
case where a person on his own account insures the life of a rela- 
tive, if the sum named in the policy is not to be the rule of damages, 
we inquire what is? The impossibility of satisfactorily going into 
the question in most cases, and especially where there is nothing to 
guide the inquiry, and everything is uncertain, would lead us to hold 
that a policy like this is a valued policy as most consistent with the 
understanding of the parties and the principles of law.” 

3. The third question presented for determination relates to al- 
leged breaches of the warranty of the policy. It is alleged that the 
policy was issued upon the faith of certain statements and answers of 
the plaintiff which were untrue. These statements were, first, that 
the plaintiff had an interest in the life of Dillenberg to the amount 
of $10,000, when, in fact he had no interest in it ; and, second, that 
the cause of the death of one of the brothers of Dillenberg was ac- 
cident, when, in fact, he had committed suicide. 

As to the alleged breach of the warranty of the interest of the 
plaintiff in the life of Dillenberg there is this answer: The state- 
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ment of the plaintiff as to the amount of his interest was necessarily 
conjectural. No one can affirm with absolute certainty that he has 
an interest to a definite sum in the life of another, where the inter- 
est depends upon the result of an existing partnership or other busi- 
ness transactions not yet terminated. The value of his interest in 
such cases will always be more or less a matter of opinion. The 
statement, in that regard, must, of necessity, be taken as a mere es- 
timate. If, therefore, the plaintiff had an interest in the life of Dil- 
lenberg and his estimate was made in good faith, the declaration 
cannot be deemed untrue so as to constitute a breach of the war- 
ranty. The extent of a man’s interest in the life of another, depend- 
ing upon a continuing partnership or the results of business trans- 
actions not yet completed, is, in the nature of things, uncertain, and 
in such cases all that can be required is that he had an actual inter- 
est, and that his estimate was made in good faith, without any pur- 
pose to deceive. (See Bevin vs. Conn. Mutual Life Ins. Co., cited 
above.) 

Here the plaintiff valued his interest and took out a policy for . 
only half of the sum estimated. He did not procure the policy for 
any purpose of speculating upon the duration of the life of Dillen- 
berg. From the finding of the jury we must take as true, that his 
representation was made in good faith upon an honest opinion as to 
the value of his interest. 

As to the alleged misstatement of the cause of the death ofa 
brother of the deceased, it is sufficient to observe that there is no 
allegation on this subject in the answers of the plaintiff, and the point 
is taken simply because, in an answer to a previous application, that 
statement was made. Such previous angwer cannot be incorporated 
into the present policy. The reference to the previous application is 
made for the answer to a different inquiry. 

There may be, as stated by counsel for the company, some incon- 
sistencies between the charges given at its request, and those given 
at the request of Luchs. The latter present all the disputed ques- 
tions-of fact to the jury, and if those granted at its request are er- 
roneous, in so far as they differ, it is not for it to complain, as was 
well observed by counsel, that while the judge held Luchs within 
proper limits, itself was suffered to go beyond them. 

Upon the whole record of the case we find no error sufficient to 
justify a reversal of the judgment. It is, therefore, affirmed. 
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SUPREME COURT OF ILLINOIS. 


Marcu Term, 1883. 


Appealed from the Superior Court of Cook County. 


OCTAVIUS PIERCE 
vs. 


THE PEOPLE OF THE STATE OF ILLINOIS. 


P., engaged in insurance business, wrote to a company in another State not 
authorized to do business there, stating that he was requested by W. to 
ask if it would accept a risk on a furniture factory as per memorandum. If 
so, that it could either send the policy direct to W. ‘‘ or to me and I willsee 
that the premium is remitted.” The memorandum contained only a brief 
statement of the facts necessary for properly designating the property and 
otherwise filling in the policy in the usual form. The company in reply 
merely forwarded the policy to P. who delivered it to W., receiving the 
premium from which he retained $10 commission. The policy provided 
that any other person than the assured procuring the policy should be 
deemed the agent of the insured, and also contained the indorsement on the 
back, ‘‘ premium $50 less 20 per cent; rebate $10, net $40. 

Held, That the facts sufficiently established that P. acted in reality as the 
agent of the company and not of the insured in the transaction, in viola- 
tion of the insurance laws of Illinois which prohibited agents of unauthor- 
ized companies from transacting business in that State. 


Txos. Bates, for Appellant. 
EK. B. Suerman, for the People. 


Motsey, J. 

This is a penal action, brought in the Superior Court of Cook 
County, by the Attorney-General, in the name and on behalf of the 
People, the appellee, against Octavius Pierce, the appellant, under 
the 22d section of the act of the 11th of March, 1869, entitled “An 
Act to incorporate and to govern fire, marine and inland navigation 
insurance companies.” 

The declaration charges “that the defendant on June 1, 1881, 
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acted as the agent and transacted business for the Fireman’s Insur- 
ance Company of New Orleans, in taking risks and transacting busi- 
ness on fire insurance in the State of Illinois, and as such agent did 
procure and deliver to Stina Wiggins, of said county, a policy of in- 
surance numbered 13,149, whereby the said Fireman’s Insurance 
Company of New Orleans, did insure the said Stina Wiggins against 
loss or damage by fire for one year, from June 1, 1881, in the sum 
of $1,000, on property in Cook County described as follows : ” giv- 
ing a description of the property. 

It is also shown by proper and formal averments, that at the 

time the agent so acted as an agent, the Fireman’s Insurance Com- 
pany of New Orleans, was a foreign insurance company organized 
and doing business under the laws of the State of Louisiana, and 
had not complied with the requirements of the General Insurance 
Act above referred to. In another count of the declaration it is 
charged that the defendant assisted “in procuring, issuing and de- 
livering to Stina Wiggins, said policy, and that said acts were done 
by defendant as agent of said company.” There was a general 
traverse of the averments of the declarations, and the cause, by con- 
sent of parties, was tried before the court without a jury, resulting 
in a finding and judgment in favor of plaintiff for $500 and costs, and 
thereupon defendant appealed to this court. 

There is no controversy so far as the evidentiary facts are con- 
cerned, the controversy being entirely as to a conclusion of fact. The 
case in this respect, turns in the main upon the testimony of the ap- 
pellant himself. He testifies as follows : “I am engaged in the in- 
surance business, and have been so engaged for several years. I 
wrote a letter of which the one shown me isa copy. The letter is 
dated May 25, 1881, and was directed and sent to the Fireman’s In- 
surance Company of New Orleans, and was received by them. The 
letter is as follows :— 


Cuicaco, May 25, 1881. 
Fireman’s Insurance Company, New Orleans, La. 

“ GenTLeMEN : I am requested by Mrs. Stina Wiggins, of this city, 
to ask you if you will accept a risk on her furniture factory, as per 
memorandum inclosed. If so, you can either send policy direct to 
her, or to me, and I will deliver it for you, and see that the premium 
is remitted to you. Your early reply will greatly oblige, 

Yours very truly, 
O. Pierce. 
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Memoranpum.—One year, $1,000, 5 per cent premium, $50, June 
1, 1881. On the frame building in the alley situate in the rear of 
No. 198 Union Street, and on the L connected and running north 
along the alley in the rear of Nos. 200 and 202 North Union Street, 
Chicago, Tl.” 

a 2. 2 

“ Note.—Occupied as a furniture factory. 


“T received no reply to the letter, but they sent the policy and 
nothing else. The policy now shown me is in every respect a copy 
of the policy received in answer to the letter, except that one was 
signed by the officers of the company and this is not. The policy 
sent me was dated June 1, 1881, and when received I delivered it 
to Mrs. Wiggins. It was accepted by her, and she paid me the pre- 
mium, $50, of which amount I remitted $40 to the Fireman’s Insur- 
ance Company, and retained $10 as my commission.” 

The policy itself contained a provision that any person other than 
the assured procuring the insurance to be taken by the company, 
should be deemed the agent of the assured named in the policy and 
not of the company. On the back of the policy also appears this in- 
dorsement : “ Read the conditions of this policy.—Expires, June 1, 
1882. Sum insured $1,000. Rate 5 per cent. Premium $50, less 
20 per cent ; rebate $10. Net $40.” 

The 22d section of the insurance act above referred to, contains 
among others, the following provisions : “It shall not be lawful for 
any insurance company, associatiqgn or partnership, incorporated by 
or organized under the laws of any other State of the United States, 
or any foreign government, for any of the purposes specified in this 
act, directly or indirectly, to take risks or transact any business of 
insurance in this State, unless possessed of the amount of actual cap- 
ital required of similar companies formed under the provisions of this 
act, and any such company desiring to transact any such business as 
aforesaid, by any agent or agents in this State shall first appoint an 
attorney in this State, on whom process of law can be served, and 
file in the office of the Auditor of Public Accounts a written instru- 
ment. * * * Nor shall it be lawful for any agent or agents to 
act for any company or companies referred to in this section, directly 
or indirectly, in taking risks or transacting the business of fire or in- 
land navigation insurance in this State, without procuring from the 
Auditor of Public Accounts a certificate of authority, stating that 
such company has complied with all the requirements of this act 
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which apply to such companies, and the name of the attorney ap- 
pointed to act for the company. * * * * Any violations of 
any of the provisions of this act shall subject the party violating 
the same to a penalty of $500 for each violation, and of the addi- 
tional sum of $100 for each month during which any such agent 
shall neglect to file such affidavit and statements as are herein 
required. * * * The term ‘agent or agents,’ used in this sec- 
tion, shall include an acknowledged agent, surveyor, broker, or any 
other person or persons who shall, in any manner, aid in transact- 
ing the insurance business of any insurance company not incor- 
porated by the laws of this State.” 

One of the grounds assigned in the court below in support of 
the motion for a new trial is, that the Insurance Act of 1869, so 
far as it relates to insurance companies, is unconstitutional. But it 
is conceded here by counsel for appellant, if the act is construed as 
merely prohibiting foreign companies from coming into this State 
and doing an insurance business here, except upon the conditions 
prescribed by the act, it is constitutional. This proposition is so 
clearly settled by the authorities, it can no longer be regarded as 
an open question. 

But it is contended, on the other hand, that if the act is to be con- 
strued “so as to prevent an inhabitant or citizen of this State from 
making a valid contract with a corporation created by the laws of 
Louisiana, and doing its business in that State, then it is in conflict 
with that provision of the Federal Constitution declaring that the 
citizens of each State are entitled to all the privileges and immuni- 
ties of the citizens of the several States.” 

According to the view we take of the facts of this case, we do not 
deem it important to determine whether the construction last sug- 
gested is the true one or not, or, conceding such to be the proper 
construction, whether the act, in that event, would be obnoxiows to 
the Federal Constitution, as is supposed by counsel. It will be time 
enough for the discussion of these questions when a case comes be- 
fore us in which the contract of insurance or the acts complained of 
clearly occurred outside of the State. For the purpose of this case 
we may assume the construction of the act first above suggested is 
the true one, and in that view it is conceded by all parties to be 
constitutional and valid. 

Assuming, then, the act only extends to persons who make con- 
tracts of insurance here on behalf of such companies, or who do acts 
here in furtherance or in aid of such contracts, though concluded out 





583 Report of Decisions. [ Auqust, 


of the State, the case before us is brought within a very narrow com- 
pass. It resolves into this : Was appellant, in procuring from the 
company the policy issued to Mrs. Wiggins, acting exclusively as her 
agent, and not as the agent of the company, or, more pointedly, can 
it be truthfully said that the appellant in procuring from the com- 
pany the policy in question was not, “in any manner, aiding in trans- 
acting the insurance business” of the company in this State? We 
do not think it can. In the light of all the circumstances it is diffi- 
cult to arrive at any other conclusion than that the appellant in ob- 
taining the insurance in question, was acting as the agent of the 
company, or, at least, was in some manner aiding in the transacting 
of the insurance business by that company in this State, within the 
meaning of the act. It is to be specially noticed as we have already 
seen, that the term “agent,” as defined in the act, is not confined to 
such as are duly appointed or acknowledged by these companies, and 
who have opened offices and established places of business in 
this State, but extends to “any other person or persons who shall 
in any manner, aid in transacting the insurance business of any in- 
surance company not incorporated by the laws of this State,” and 
which has not complied with the provisions of our insurance act. 
It being admitted this company was not incorporated under the 
laws of this State, the simple inquiry is, did the appellant in any 
manner, aid in the transacting the insurance in question? Now itis 
manifest, that it was almost wholly through his agency the insurance 
was effected. If you leave out of view the part he played in the 
transaction there would really be nothing of it. As it was, an insur- 
ance was effected between a citizen of this State and a foreign in- 
surance company not having authority to do business here, upon 
property in this State, the very thing the Legislature intended to 
prevent so far as it was competent for it to do so, and yet we are 
asked to say that the appellant did not in any manner aid in affect- 
ing the insurance ; for to admit that he did we are bound by 
the express terms of the act to hold he was the company’s agent. 
It is an error to suppose the evil which the Legislature intended to 
reach was the making of such contract in the State. What the Leg- 
islature desired to accomplish was to prevent their being made all 
together. The evil sought to be reached was the taking of risks by 
these companies on the property of our citizens situated in this State. 
It was, therefore, a matter of entire indifference, so far as the evil 
sought to be reached was concerned, where these contracts were 
made, if to be made at all. In adopting our insurance act the Leg- 
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islature evidently intended to protect the citizens of this State and 
keep them out of the clutches of worthless and irresponsible compa- 
nies, and to force all companies, good and bad alike, to keep an ade- 
quate fund within the jurisdiction of our own courts for the protec- 
tion of policy-holders. It may be admitted that it was incompetent 
for the Legislature in endeavoring to accomplish this object, to say 
that a citizen of this State should not make a contract with a foreign 
company not having the right to do business here, for the insurance 
of property in this State, yet the Legislature, in such case, would 
clearly have the power to declare all such contracts void, when sought 
to be enforced here, on the ground that they are contrary to the 
public policy of the State ; and we perceive no reason why it might 
not also, in furtherance of the same object, declare it a penal of- 
fence, for any one to do anything here, whether acting on behalf 
of the insurer or assured by way of aiding in effecting such insur- 
ance by these companies. 

But waiving all these considerations, can it, in the light of the un- 
questioned facts of the case, be doubted that there must have been 
either an express or tacit understanding between the company and 
appellant that he was to act for it in obtaining risks on property 
in this State? Hestates himself that he is and has been for some 
years in the insurance business ; that his place of business is No. 
202 La Salle Street, and that while thus engaged in business he made 
the application in question ; that he wrote and sent the above letter 
to the company asking it to take the risk in question, which pur- 
ports on its face to have been written at her request, but in his 
testimony he does not claim or pretend that, as a matter of fact, she 
requested him to write any such letter, or that she gave him any in- 
struction whatever with reference to the insurance. 

For aught that appears from his own testimony she may have sim- 
ply called at his office and told him she wanted ‘insurance in some 
good company, and left the entire matter to him as is frequently 
done. As to what actually took place between him und her, his tes- 
timony is significantly silent. 

It further appears from appellant’s testimony, as we have already 
seen, that at the time of forwarding the application he also sent a 
description of the property and a memorandum of the terms of the 
contract ; that the policy was made out in exact conformity with the 
terms proposed, and returned to him to, be delivered to her ; that 
upon receiving the policy so made out, he delivered the same to her, 
she paying him the premium of $50—$10 of which was retained by 
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him as commission and the balance forwarded to the company. If 
we leave out of view the fact that the application purports to have 
been made at the request of the assured, though as before stated, ap- 
pellant does not in his testimony, claim or pretend it was so made, 
in what does this transaction differ from other cases where the 
agents of foreign companies doing business here, forward like ap- 
plications to the home offices? In nothing that we can see. And 
yet in those cases, so far as we are advised, it is universally under- 
stood that the local agents here act as the agents of such compa- 
nies in effecting insurance. 

Moreover it seems to us in this particular case the conduct of the 
company, viewed in the light of a business transaction, is wholly 
unaccountable, except upon the hypothesis the appellant was acting 
for and in the interest of the company in effecting the insurance. 
Assuming this was a mere casual transaction, in which he acted as a 
mere friend of the assured, and that there was no previous under- 
standing or arrangement by which applications of this kind were to 
be forwarded to the company, without at all consulting the company 
on the subject. Under the circumstances suggested, the more nat- 
ural course would have been to have written a letter to the home of- 
fice of the company inquiring whether it would take the desired risk, 
and if so the terms upon which it would take it. And to have en- 
abled the company to have acted intelligently in the premises, the 
appellant should, and doubtless would, have prepared and inclosed 
with the letter of inquiry, a regular survey of the property upon 
which the insurance was desired. But nothing of this kind was 
done. On the contrary, the terms of the insurance were all set- 
tled and sent with the application substantially in the same man- 
ner it is usually done in other cases where the party making out 
and forwarding the application is confessedly acting for the com- 
pany. And not only so upon the application being thus made out 
and forwarded, the company without any such survey or other in- 
formation, so far as the evidence shows, to enable it to determine the 
extent of the hazard in accepting the terms proposed, quietly made 
out the policy, inclosed it in an envelopeand addressed and mailed 
the same to appellant at Chicago, without any accompanying letter, 
note or direction, or a single word of explanation or comment. 
Upon the hypothesis appellant was acting as the agent of the com- 
pany in this transaction, the company’s conduct is rational enough ; 
but upon the theory he was acting as the agent of the assured only, 
its conduct is wholly inexplicable on business principles. 
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Again, if appellant was acting as a mere friend of Mrs. Wiggins, 
and not as the agent of the company, in taking her application we 
are at a loss to see how he could consistently have collected $50 of 
her as premium, since the company was only entitled to $40, upon 
the hypothesis he was not acting as its agent. From his account 
of the affair, however, it is clear enough she understood she was 
paying the company the entire sum of $50 as premium. Had he 
told her the company would only be entitled to $40 net, but that 
he should charge her $10 for asking the company if it would take 
the risk, the probability is she would have declined his services. 
However skillfully disguised, the true character of the transaction 
seems to us apparent. The $50 was paid by her as premium—that 
being the amount she proposed to pay in her application—and as 
between her and the company no rebate of 20 per cent was intended 
or expected, notwithstanding the provision in the policy to that ef- 
fect. As between the appellant and the company, of course the re- 
bate was allowed, which was nothing more than payment by the 
company of the usual fee allowed in such cases. 

When we examine this policy in the light of the facts in this case, 
we cannot repel the conviction that the provision in it just referred 
to, providing for a rebate of 20 per cent of the premium, and also 
the provisions declaring “that any person other than the assured, 
who may have procured this insurance to be taken by this company, 
shall be deemed to be the agent of the assured named in this policy, 
and not of the company under any circumstances whatever, or in 
any transaction relating to this insurance,’ were inserted in the 
forms of the company’s policies for the express purpose of enabling 
the company and its agents to evade the above provisions of our in- 
surance act and similar acts of other States. Yet all such schemes, 
however cunningly devised, must necessarily fail. Courts look to 
the substance of a transaction rather than the form, and will not per- 
mit the legislative will to be defeated by the most ingenious shifts 
and devices. If one engages another to attend to his business, and 
the latter enters upon the duties assigned to him, he thereby be- 
comes the other’s agent as to everybody else, notwithstanding it may 
have been expressly stipulated between the parties that he should be 
regarded as the agent of some one other than the employer. All 
such attempts to change or control the law of the land by stipula- 
tions between contracting parties, must necessarily prove idle and 
futile. 


The question here is, did the appellant, within the meaning of the 
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statute, act as the agent of the company? In his letter to the com- 
pany he says, if it accepts the risk “you can either send policy di- 
rect to her or to me, and I will deliver it for you and see that the 
premium is remitted to you.” The policy was sent by the company 
to the appellant, and he delivered it to her. His express undertak- 
ing with the company if sent to him was to deliver it to her for the 
company, and he did so deliver. So far then as the delivery of the 
policy is concerned, it is manifest he was acting for the company ; 
and so with respect to receiving the premium from the assured 
and transmitting it, less his fee, to the company. By sending the 
policy to him the company impliedly authorized him to collect the 
premium from the assured and remit the same to the company, for 
that was just what he proposed to do if the policy was sent to him 
for delivery, as it subsequently was ; and if he was authorized to re- 
ceive the premium, of course the assured was warranted in paying it 
over to him. Now, supposing appellant after receiving the pre- 
minm, instead of sending it to the company had converted it to his 
own use, would the assured still have been liable to the company for 
the premium? Surely not. And yet such would unquestionably be 
the result if appellant is not to be regarded as the agent of the com- 
pany for the purpose of delivering the policy and receiving and 
transmitting the premium. Again, could the assured after having 
paid over the premium, and before it had been transmitted to the 
company have compelled appellant to return it to her? Certainly 
not. And yet she undoubtedly could if the money when thus paid 
over, and before transmission to the company, was in his hands as 
her agent, and not the company’s. 

In any view we take of this case, we have no hesitancy in holding 
the appellant was acting as agent of the company in the transaction. 
The appellant, although he had an opportunity of doing so, did not 
anywhere in his testimony, either directly or by implication, deny his 
agency. The judgment will be affirmed. 

Judgment affirmed. 


Mr. Justice Crate dissents and says :-— 

This being a penal action, I do not think the testimony sufficient 
to show that the defendant was the agent of the insurance com- 
pany, or that he aided the company in making the insurance in vio- 
lation of the statute. If he was not the agent and did not uid the 
insurance company in violation of the statute, which I am satisfied 
the evidence fails to establish, the judgment ought to be reversed. 
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SUPREME COURT OF MICHIGAN. 


Error to Kalamazoo. 


BAKER 


vs. 


CITIZENS’ MUT. FIRE INS. co.) 


The charter of a mutual company provided that the mode of assessing mem- 
bers should be fixed by the by-laws. The latter provided that when the 
Board of Directors should order an assessment, it should be prepared by the 
secretary, signed, and placed on file, etc. 


Held, That a paper unsigned, and not setting forth clearly the nature of the 
various abbreviated entries made, is not an assessment in accord with the 
by-laws, and will not sustain the forfeiture of a policy for non-payment. 


Datias Boupeman, for Plaintiff. 
KE. M. Irisu, for Defendant and Appellant. 


CaMPBELL, J. 

Baker sued defendant on a policy of insurance, and recovered 
judgment. The defense set up was—First, the cancellation of the 
policy ; and, second, the forfeiture of the insurance by non-payment 
of assessment. 

Upon the first point no legitimate question arises, as the policy was 
not canceled until after the loss and right of action accrued, and 
there was nothing in the mere act of cancellation to operate retro- 
actively, so as to cut off the claim for damages already existing. 

The controversy all turns upon the second point, for the other 
questions raised on the trial do not appear to have any materiality. 
The defendant, which is a mutual company organized under the laws 

* Opinion filed July 2, 1883. 





594 Report of Decisions. | August, 


of Michigan, appears to have divided its risks into various classes at 
different rates. Plaintiff held what was known as one first. class risk 
for $400, which is the one in question. He also held two fourth-class 
policies for $700. On January 11, 1882, the Board of Directors 
passed a resolution ordering all policies issued previous to October, 
1881, to be assessed at the rate of two mills on the dollar for first- 
class policies, and additional rates at 10, 20, and 30 per cent respect- 
ively on the second, third, and fourth classes, and directing an as- 
sessment to be levied accordingly, payable on the first of March and 
for 30 days thereafter, and that the secretary give notice on the first 
of March. The resolution directed that all policies not paid within 
the 30 days should be suspended till paid. The by-laws directed a 
total forfeiture, retaining, nevertheless, personal liability for future 
assessments. The charter directed that the mode of assessing should 
be fixed by the by-laws. The by-laws provided that when the Board 
ordered an assessment, the secretary should prepare it, and it should 
be signed by a majority of the Board, and by the secretary, and 
placed on file. 

The secretary prepared a paper, which was not signed by him- 
self or by anyone else, which contained no headings showing 
what was meant by the various columns in which entries were 
made, and in which the only reference to plaintiff was as follows :— 


“168 | Baker, John | 27 me 4.00 | 2.48 | May 13 | 2.48” 
7.00 


The notice sent by the secretary was dated March 1, 1882, and 
after setting out the resolution of January, informed plaintiff that 
the grade and amount of his insurance was “ No. 1 and 4 grade, 
$11.00 ; assessment, $2.48.” It required him to pay the assess- 
ment to the treasurer within 30 days from date. The plaintiff 
did not pay until May 13th, the day after the fire, when he paid 
the entire amount specified in the notice, and informed the secre- 
tary of the fire. On May 16th he presented his claim, which the 
Board refused to allow. No objection was made on any formal 
grounds. The record shows conclusively that no such assessment 
was made as was required by the charter and by-laws, and with- 
out this there could be no forfeiture. The charter and by-laws 
both treat the assessment as an act to be done subsequent to the 
resolution of the directors. Until the assessment is put in shape 
there is nothing to found a notice on, and nothing to create a liabil- 
ity. The purpose of the by-law is to secure the personal attention 
and oversight of the officers to the preparation of the assessment, 80 
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as to secure accuracy, and to prevent omissions or mistakes in regard 
to the persons responsible, and the amounts of their dues. Every 
member is interested in having assessments correct, and in having 
others properly charged for their share of the common burden. 

We need not consider whether the omission of certain policies 
would have been fatal had the directors and secretary acted in pre- 
paring the assessment. The directors paid no attention to it what- 
ever, and there was no assessment, properly so called, made at all ; 
for it is impossible, under the charter, to regard a mere unsigned 
and uncertified paper to be treated as an official act of persons 
who never had anything to do with it, and probably never saw it. 

Without referring to other difficulties, we think the court below 
correctly decided that this was no valid assessment, and created no 
forfeiture. The judgment must be affirmed, with costs. 

The other justices concurred. 


SUPREME COURT OF MICHIGAN. 


Error to Kalamazoo. 


vs, 
FARMERS’ MUT. INS. CO.* 


The declaration stated the membership of plaintiff in the company, tender of 
the sum needed for insurance dues, that the secretary informed him that 
the property would be regarded as insured, and requested him to retain the 
— a formal policy could be made out, prior to which the property 
yurned, 


Held, That in the absence of anything in the chaiter prohibiting such an oral 
contract, the declaration stated a sufficient cause of action. 

Held, That a provision in the charter that no policy shall be binding until ac- 
tual payment of premium will not apply where, as in this case, actual ten- 
der is made, and the right to insurance is made absolute by the charter 
upon application by the farm owners of a certain county. 


* Opinion filed July 2, 1883. 
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Epwakps & Srewarr, for Plaintiff and Ap) ellant. 
E. M. Iris, for Defendant. 


CaMPBELL, J. 

In this case, plaintiff sued for a loss by fire, and the defense set up 
and allowed on the trial was that the policy was not actually issued in 
writing, and the premium was not actually paid. The declaration 
averred in substance that plaintiff, being already a member of the 
company, did, on the purchase from another member of insured 
property, apply to the secretary for insurance of that property in his 
own name, tendering the proper sum for insurance charges and other 
dues ; that the secretary informed him the property would be re- 
garded as insured, and requested him to retain the money until he 
could find it convenient to prepare a formal policy, and that plaintiff 
did not succeed in getting him to make out a policy before the prop- 
erty was burned. The declaration averred fully the secretary’s au- 
thority, and that he actually contracted. On the trial he offered to 
show that such contracts had been recognized by the company as 
within the secretary’s powers, but was not permitted to do so, and 
the case was disposed of on the insufficiency of the declaration, which 
set out in full the charter and by-laws. 

Unless there is something in the charter and by-laws absolutely 
preventing such a contract as is set out from being legal, there 
can be no doubt of the incorrectness of the action below. An 
absolute contract was set out in the most positive terms. From 
the record in this and in other cases which have been brought 
before us, we infer that the court and counsel for defendant over- 
looked rule 104 of the Circuit Court rules, which was designed to 
save plaintiffs from the trouble of the prolix recitals which for- 
merly cumbered up the pleadings in insurance cases, and made 
them difficult to construe, and also made it quite easy to create 
faults by trifling omissions. The declaration, if faulty at all in re- 
gard to the fullness of its recitals, is faulty of redundancy. But 
perhaps the particular questions of the necessity of a written pol- 
icy and of actual payment are sufficiently raised. We find nothing 
in the charter and by-laws rendering a written policy necessary. 
Section 12 of the charter makes it the absolute right of farm owners 
in Kalamazoo County to become members of the company. The 
conditions imposed are subscribing the articles and applying for in- 
surance on the terms and conditions of the charter and by-laws. As 
the declaration sets out that plaintiff was already a member, nothing 
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further was required than making such application, and, if made in 
the manner required, these articles give the secretary no option on 
the subject. He could not, by his caprice, cut off such right. 

The on'y defect pointed out which we can find any notice of in the 
papers is that, by section 20 of the charter, it is declared that “no 
insurance policy shall be binding until the actual payment of pre- 
mium.” Whatever force this might have where the officer dealt with 
has power to reject applications, it cannot apply where the rig ht to 
insurance is absolute, and an actual tender is made of the full sum 
necessary. When the money is within the reach of the secretary, he 
cannot cut off the applicant’s rights by refusing to accept it. We 
think the declaration made out a good cause of action, and that 
plaintiff showed himself, by its allegations, possessed of a good 
cause of action, and should have been allowed, if disputed, to prove 
it. We think it proper to suggest that where defendants suppose the 
declaration to be insufficient, they ought to take early occasion to 
raise the question, without putting parties to the expense and delay 
of preparation for trial. Objections which are needlessly postponed 
should receive no favor. 

The judgment below must be reversed, with costs, and a new trial 
granted. 

Graves, C. J., and Coorzy, J., concurred. Suerwoop, J., did not 
sit in this case, 
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SUPREME COURT OF MISSOURL 


Octoser Term, 1882. 


Appeal from St. Louis Court of Appeals. 


RELFE, Svupr. or rae Insurance Deparrment, 
US, 


COLUMBIA LIFE INS. CO., Appellant.* 


In the absence of any statute to the contrary, claims against a dissolved stock 
life insurance company founded upon death losses which accrued prior to 
the date of dissolution, are not entitled to priority of payment over claims 
founded upon policies which were running at that date. 


The act of April 21st, 1877 (Sess. Acts 1877, p. 275), is in harmony with the 
rules of equality in distribution. 

But section 6,047, Revised Statutes 1879, establishes a priority in favor of the 
death claimants. 

This section, however, is not operative in the case of a company dissolved be- 
fore it became a law. To make it operative would be to alter rights fixec 
by the dissolution. 


Gro. D. Reynotps and Ws. 8. Retr, for Appellant. 


1. On general principles of equity it would seem that a loss which 
had accrued before the company was dissolved, and was entitled to 
full payment, even if the company, in paying it, exhausted all its 
assets, should have priority in the distribution, especially when it has 
been merged into a judgment, and, in the absence of a statute, was, 
at common law, entitled to priority as a debt of higher dignity than 
simple contract debts. Toller Execs., 258; Woodworth vs. Paine, 
1 Il. (Breese), 294; Paschall vs. Hailman, 9 MIl., 285; 2 Williams 


* Official syllabus by the State Reporter 
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Execs. (6 Am. Ed.), p. 1,065, § 2, chap. 2. But as our law, especially 
by sections 6,032 and 6,047, preserve the priority of judgments 
founded on death claims, considerations of the equities are not prop- 
erly addressed to the court. Wilson vs. Wilson, 1 Cranch C. C., 255; 
Co. Ct. of St. Louis vs. Griswold, 58 Mo., 175. 

2. Assuming that the provisions of the law of 1879 apply to 
companies dissolved and in course of administration when the law 
was passed, the priorities given by it are not invalid as contrary 
to article 1, section 10, Constitution United States, or article 2, 
section 15, Constitution of Missouri. (a) The order in which 
claims are to be paid is not a question affecting the contract, but 
relates solely to the remedy. Union Bank vs. Smith, 4 Cranch C.C., 
37; Com. vs. Lewis, 6 Binney, 271; Morse vs. Goold, 11 N. Y., 
286; Harrison vs. Sterry, 5 Cranch, 289. (b) In the distribution 
of personalty the law of domicile determines the parties to the dis- 
tribution ; but the law of the forum in which the estate is being dis- 
tributed, in force at the time of distribution, governs the order of 
classification and payment of demands. Story Conflict Laws (6 Ed.), 
§§ 524, 525; Ennis vs. Smith, 14 How., 424; Harrison vs. Sterry, 
supra. Nor can parties contract away the right of the State to alter 
and repeal such laws. Cooley Const. Lim. (3 Ed.), §§ 287, 288, 289; 
Conkey vs. Hart, 14 N. Y., 30; Youngblood vs. Norton, 1 Strobh. 
(S. C.) Eq., 122; 2 Williams Execs. (6 Am. Ed.), p. 1,058. (c) It 
has never been held that rules of distribution conferred vested rights 
prior to an actual order of distribution. A vested right has been de- 
fined to be an “immediate fixed right of present or future enjoy- 
ment.” Fearne Cont. Rem.,1. “An estate is vested when there is 
an immediate right of present enjoyment, or a present fixed right of 
future enjoyment.” 4 Kent (*), 202. Even judgments have been 
deprived of their place in the classification of demands by changes of 
law made after their rendition. Cooley Const. Lim. (3 Ed.), § 361, 
and note 4; Swearingen vs. Eberius, 7 Mo., 421; Prewitt vs. Jewell, 
9 Mo., 723; Miller vs. Doan, 19 Mo., 650. The right of the State to 
control them and settle priorities has never been successfully denied. 
Harness vs. Green, 20 Mo., 316; Gainey vs. Sexton, 29 Mo., 449; 
McElmoyle vs. Cohen, 13 Pet., 312; Watson vs. R. R. Co., 47 N. Y., 
160; Barry vs. Marshall, 1 Blackf. (Ind.), 340; Paschall vs. Hailman, 
9 Tl, 300. Under laws of descent and distribution, no vested right 
is conferred; a mere right is given to inherit, according to the law of 
the land in force when the distribution is to be made. Marshall vs. 
King, 24 Miss., 85. Mechanics’ liens, given by statute, and under 
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which work has been done, have been taken away. Woodbury vs. 
Grimes, 1 Colo., 100. (d) To come within the prohibitions of the 
constitution of the United States, the law must be one which im- 
pairs the obligation of a contract. Bennett vs. Boggs, 1 Baldwin, 60; 
Satterlee vs. Matthewson, 2 Pet., 413; Watson vs. Mercer, 8 Pet., 
108. (e) Being of the remedy, not of the contract, the priorities in 
order of payment may be altered, as between creditors, at the will of 
the Legislature. Sturges vs. Crowninshield, 4 Wheat., 122; Bronson 
vs. Kinzie, 1 How., 311; Tennessee vs. Sneed, 96 U. S., 69; Penni- 
man’s case, 103 U. S., 714; Woodbury vs. Grimes, 1 Colo., 100. Nor 
do Curran vs. Arkansas, 15 How., 304, and Edwards vs. Kearzey, 96 
U. S., 595, militate against this, for in these cases the effect was to 
take property from the reach of process of the creditor and give it 
to the debtor, at the expense of all the creditors. In the case at bar, 
it is a mere preference of one creditor over another, a right which 
has always been recognized as substituting even in the debtor him- 
self. Johnson vs. McAllister, 30 Mo., 327 ; Clark vs. White, 12 Pet., 
200; Tompkins vs. Wheeler, 16 Pet., 118. 


McKricuan & Jones for Fannie Adelman, a death claimant. 


If the position of counsel on the other side were granted, that at 
the date of the dissolution of the decree each holder of a running 
policy had an equitable and vested interest in the assets of the 
cumpany to the extent of the value of his policy, still the owner 
of the death-loss claim has a superior interest, because he has not 
only the same equities in the assets of the company, but he has a 
ripened legal demand, which matured before the demand of the 
living policy-holder, and which in equity was a lien on the trust 
funds in the hands of the officers of the company. Qui prior esl 
tempore, potior est jure. It follows from the well-established doctrine 
of the decisions relative to life insurance, that corporations of this 
class hold their property in trust for the payment of death losses, 
for they have received the premiums for that purpose. The policy- 
holders of such a company stand nearer to its property than the 
creditors of any other class of corporations. When a policy-holder 
dies, it is the duty of the company to set apart a sufficient portion of 
money to pay the loss according to the terms of the contract. Equity 
will regard that as done which should have been done, and if not 
done, will place the party in the same position as though it had been 
done, and not in a worse. So long as the company had any prop- 
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erty, it was its duty, until a receiver was appointed, to use it in pay- 
ing its death losses, although it had taken every dollar and left noth- 
ing for living policy-holders. The same duty is also to be discharged 
by the court to the extent of funds in its hands. Insolvency was no 
defense to the claim of payment either at law or in equity, and pay- 
ment of such claims could only be suspended, not stopped, by an in- 
junction and dissolution under the statute. It was the duty of the 
directors to apply the funds of the company in payment of death 
claims as they accrued. The position of the receiver makes a breach 
of duty on the part of a trustee in the use of funds in its hands, 
placed there for that purpose, the occasion, if not the reason, for 
placing the beneficiary of the trust in a worse position than if the 
trustee had discharged its duty. Vanatta vs. Ins. Co., 31 N. J. Eq., 
15; Mayer vs. Att’y-Gen., 32 N. J. Eq., 815; Comm. vs. Ins. Co., 112 
Mass., 116; Comm. vs. Ins. Co., 119 Mass., 45. 

The ground of the insurance law of this State is, that when it ap- 
pears in the mode prescribed that an insurance company has not 
enough funds in its possession to pay its simple contract debts, death 
losses, and keep intact its reserve for running policies, it shall be re- 
strained from further doing business and be wound up. But this is 
to save living policy-holders from still greater impairment of the re- 
serve part of the trust estate, and not to change the situation or 
present rights of those who have become entitled to be paid in full. 
The whole law is in the nature of a police regulation to protect policy- 
holders against dishonest or reckless management of life insurance 
companies whenever found to exist, but was not intended to divest 
any portion of the funds from their proper and legitimate disposi- 
tion, the payment of the death losses as they matured. It was not 
the intention of the law to better the condition of the living policy- 
holders by distributing to them a portion of that which was wrong- 
fully retained by the company from death-loss claimants, and thus 
make itself the special champion of the living against the dead. 


W. L. Scorr and E. B. Sserzer for Lydia A. King, a death 


claimant. 


The payment of death losses is the paramount obligation of the 
company ; and each policy-holder must be considered as so recog- 
nizing it, inasmuch as his own rights are dependent upon it. His 
own life may be the next one to fall in. As contrasted with the 
mere equity to the “reserve,” or value of his running policy on 
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the dissolution of the company, resting, as it does, upon the hap- 
pening of a possible future event, he must be considered as recog- 
nizing its subordination to this higher right, which is of the very 
essence of life insurance. From the very nature of the contract, 
and of the co-relations growing out of it, therefore, every policy- 
holder is committed to the recognition of the paramount obliga- 
tion to pay death claims first out of the funds of the company ; 
for every policy-holder has himself contributed to the assets of 
the company for the very purpose of securing the payment of 
these claims. Payment of death losses is the end and ob-ect of 
life insurance. This is what life insurance companies are organ- 
ized for. This is the very substance of the contracts entered into. 
Every one who takes out a policy has this as the ultimate, indeed 
the sole object. There is no other performance stipulated for on 
the part of the company, or within the contemplation of the par- 
ties. Comm. vs. Ins. Co., 112 Mass., 116. 


Joun D. Pops, for Respondent. 


1. It has been uniformly decided that without a statute there isno 
priority. Wilson’s case, L. R., 9 Eq. Cas., 711, 720; People vs. Se- 
curity Life Ins. Co., 78 N. Y., 116, 128 ; s. c., 34 Am. Rep., 522. The 
case of Mayer vs. Attorney-General, 32 N. J. Eq., 815, “is not in 
point, as that was a mutual company, in the charter of which the 
holders of running policies were liable to assessment to pay death 
losses.” 78 N. Y., 129. That there should be no priority is mani- 
fest, because (a2) Running policies are contracts of the company is- 
suing them, and every breach of contract gives a right of action. 
(b) The contract evidenced by a life insurance policy is broker by 
an act which repudiates its obligation, such as a refusal to receive 
the premiums required to keep it alive. McKee vs. Ins. Co., 28 Mo., 
383 ; Smith vs. Ins. Co., 64 Mo., 330 ; Fischer vs. Ins. Co., 69 N. Y., 
161, or by insolvency or dissolution of the company, which renders 
the payment or receipt of premiums impossible, or at the same 
time v olates the contract, which is implied in every insurance 
policy, to keep on hand a reserve such as the law deems sufficient 
for the protection of the risk. People vs. Ins. Co., 78 N. Y.. 124, 
122; Relfe vs. Ins. Co., 10 Mo. App., 393; Smith vs. Ins. Co., 2 
Tenn. Ch., 727. (c) But a life policy has a special and peculiar value, 
because it is the duty of the company to put aside or invest and 
reserve against the day when the policy will mature, a portion of 
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the premiums paid in by the policy-holder ; and this reserve “ be- 
longs in one sense to the insured who has paid” the premiums which 
produced it. N. Y. Life Ins. Co. vs. Statham, 93 U.S., 34-35. It 
not only has a certain determinate value, which is declared to be a 
liability of the company (R. S., § § 5966, 5968), but if sufficient as- 
sets to meet it when payable are not at all times kept on hand, 
the company has no right to exist, and is at once to be dissolved 
and its affairs wound up. Relfe vs. Ins. Co., 5 Mo. App., 173; R.S., 
§ 6037. (d) In the distribution of an estate amongst creditors there 
is not, and never has been, any difference recognized or allowed be- 
tween debts due and debts not due. In the absence of liens, legal 
or equitable, existing upon the assets when taken in hand for admin- 
istration, all debts must be paid alike. Bosler vs. Exchange Bank, 
4 Pa., St., 33, 34 ; Richards vs. Ins. Co., 43 N. H., 263; People vs. 
Life Ins. Co., 78 N. Y., 129; Story’s Eq., § 554. (e) But the right 
of all creditors to pro rata payment is, if possible, stronger in the 
case of an insolvent corporation than anywhere else. The assets 
of such a corporation constitute a trust fund for creditors. Cur- 
ran vs. Arkansas, 15 How., 303 ; Sanger vs. Upton, 81 U.S., 60 ; 
Story’s Eq., § 1252. “An insolvent corporation which has ceased to 
carry on business, cannot distribute its assets unequally, and prefer 
certain creditors at the expense of others. The equitable lien of 
creditors upon the corporate assets, is for.the benefit of all the 
creditors equally.” Morawetz on Corp., § 581 ; Sawyer vs. Hoag, 17 
Wall., 610, 622, 623 ; Marr vs. Bank, 4 Coldw., 471, 484, 485, 486. 
(f) There is no equity in favor of death losses. The equity, if any, 
is on the other side. The holder of a running policy has contributed 
as much to the general assets as if he had died before the disso- 
lution of the company. The accident of the death of one of many 
policy-holders has already operated to swell the amount of his 
claim to the face of his policy, and this, even on a pro rata division, 
will cause the death claim to receive an undue proportion of the 
assets. 

2. The act of 1879 was not intended to change the rights of cred- 
itors as respects the assets of companies already dissolved and par- 
tially administered, because—(a) The language df the act negatives 
such anintention. Section 6,047 gives priority only as to “ the as- 
sets of such dissolved company ”—meaning as the context shows, a 
company dissolved under the act of 1879. (b) The subsequent 
section (6,053) refers only to the mode and manner of proceed- 
ing—to the form of the remedy, rather than to the substantial right 
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of creditors—to the sale of the assets, the manner of auditing and 
reporting claims, the taxing of costs and expenses and such things, 
wherein there is free scope for the act. (c) This construction not 
only conforms to the natural meaning of the language used, but 
is the only one permissible under the rules that statutes are not 
to be given a retrospective operation, and statutes in derogation of 
common right are to be strictly construed. Lehigh Coal & Nav. 
Co. vs. C. R. R. Co., 29 N. J. Eq., 255. 

3. Applied to this case the act of 1879 would be unconstitutional. 
Statutes postponing the time for the payment of a debt are void. 
Green vs. Biddle, 8 Wheat., 84 ; Jacobs vs. Smallwood, 63 N. C., 
112 ; Edwards vs. Kearzey, 96 U. S., 601; Bumgardner vs. Circuit 
Court, 4 Mo., 50. So is a statute fixing a different rule for the 
computation of the amount of damages for breach of a contract. Relfe 
vs. Ins. Co., 10 Mo. App., 398. So is a statute which diminishes 
the selling value of a debtor’s property by giving him time for 
its redemption after sale. Bronson vs. Kinzie, 1 How., 311 ; Howard 
vs. Bugbee, 24 How., 461. And so is a statute which enlarges the 
previous exemptions from seizure and sale under execution. Gunn 
vs. Barry, 15 Wall., 610 ; Edwards vs. Kearzey, 96 U. 8., 595. And 
of course, a statue denying a particular creditor any and all rem- 
edy is void. Von Hoffman vs. City of Quincy, 4 Wall., 552 ; White 
vs. Hart, 13 Wall., 647. The act of 1879, if construed so as to take 
away from the largest class of creditors all right to participate in 
the distribution of the assets, is worse than a stay law, because it 
postpones payment for all time; it is worse than a reduction of 
the amount of the debt, for it practically reduces it to nothing ; it 
is worse than a mere diminution of the value of the property to 
which the creditor had a right to look for payment, for it makes the 
property valueless to him; it is worse than the exemption of a 
portion of the debtor’s property, for it exempts it all ; and it is as 
bad as a total denial of any and all remedy, for while it admits 
the debt is due, it provides that nothing shall ever be paid on it. 


Hoves, C. J. 
The sole question in this case is, whether claims founded upon 
death losses which accrued prior to the dissolution of the Columbia. 
Life Insurance Company, on October 17th, 1877, are entitled to pri- 
ority of payment over claims founded upon the surrender values of 
running policies, 7. ¢., policies which were in force and had not ma- 
tured prior to the date of dissolution, which became debts of the 
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company to the extent of such surrender values, by reason of such 
dissolution. The Circuit Court decided that the death losses were 
not entitled to priority of payment, and the judgment was affirmed 
pro forma by the Court of Appeals. 

By the act of April 21st, 1877 (Sess. Acts 1877, p. 275), the sur- 
render values of running policies are recognized to be liabilities of 
the company, and it is further provided, that whenever it shall ap- 
pear that the assets of the company do not exceed its liabilities, ex- 
clusive of paid capital, its further continuance in business is to be 
regarded as hazardous to the public, and the superintendent of in- 
surance is required to take steps to restrain it from doing further 
business, and to have its affairs wound up. As the surrender values 
of running policies are, in contemplation of the statute, liabilities of 
the company, which it must always have on hand sufficient assets to 
meet, when such liabilities becomes debts of the company, by reason 
of the dissolution, they stand upon the same footing as all other 
debts, and in the absence of any statute giving priority of payment to 
the death claimants, or creating some legal or equitable lien upon 
the assets of the company, we do not see why such death claimants 
should be decreed to be entitled to a preference in the distribution 
of the assets of such dissolved corporation. 

Nor is there anything in the nature of the contract of life insur- 
ance with a stock company, such as the Columbia Life, which could 
be held to create an equitable right to priority on the part of the 
death claimant. The premiums paid by the insured are, according 
to the theory upon which the business of life insurance is conducted, 
paid primarily for his own benefit, and it is the duty of the com- 
pany to set apart and invest a portion of such premiums as a reserve 
fund to be applied to the payment of his policy whenever the same 
shall become a debt of the company. This reserve, taken from the 
premiums, as was said in the case of New York Life Ins. Co. vs. 
Statham, 93 U. S., 34, belongs, in one sense, to the insured who has 
paid them (the premiums), somewhat as a deposit in a savings bank 
is said to belong to the person who made the deposit. No portion 
of the premium paid by any one policy-holder, can properly be said 
to have been paid for the benefit of the death claimants under any 
other policy ; for, if each policy-holder should fulfill that expectancy 
of life upon which the amount of his premium is calculated and 
fixed, the reserve arising from the premiums paid upon each policy, 
would be sufficient to meet such policy when due. Nor can the fact 
that the death of any one policy-holder operates to enlarge the sur- 
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render value of his policy to the face value thereof, give any addi- 
tional sanctity to the claim or create any superior equity in behalf of 
the claimant thereunder. The death loss is but a debt at last, and in 
reason, and on principle, stands on no better footing than debts due 
by the company to living policy-holders ; and when the assets are in- 
sufficient to pay all, in full, they must be ratably divided. The views 
here presented are supported by Wilson’s case. L. R., 9 Eq. Cas, 
711, 720, and the People vs. Security Life Ins. Co., 78 N. Y., 116 ; s. 
c., 34 Am. Rep., 522, the only two cases which the research of coun- 
sel has brought to our attention upon the precise point involved in 
this case. 

The decision in Mayer vs. Attorney-General, 32 N. J., Eq., 815, 
which sustained the claim of priority for matured policies, proceeded 
upon the ground that the company in that case was a mutual com- 
pany constituted by policy-holders, in distinction from a stock com- 
pany constituted by stockholders, and it was held that under the 
charter of that company, the holders of matured claims were the 
creditors, and the holders of the running policies, the members of 
_ the debtor corporation. No such relation can be created by death, 
or be otherwise made to exist, between the policy-holders of a stock 
company. When the corporation is dissolved all the policy-holders 
are creditors of the company, and are, therefore, entitled to share 
ratably with death claimants in the assets of the company. 

In 1879 the insurance law was amended by the addition of a new 
section, (§ 6,047, R. 8S.) giving priority to death losses and matured 
policy claims, and the following further provision was made in sec- 
tion 6,353: “In the settlement of the affairs of insurance companies 
already dissolved and in the hands of the court by its receivers, the 
court shall, as far as possible, conform to and be governed by the 
provisions of this law.” This provision, it is contended, requires dis- 
tribution to be made in the case before us, according to the terms of 
section 6,047, supra. itis a matter of grave doubt whether it was 
the purpose of the Legislature to do more, by this provision than to 
require the courts to conform to the law of 1879, so far as the form 
and manner of proceeding in such cases, is concerned. But, if it was 
the purpose of the act so to distribute the assets of companies al- 
ready dissolved, as that the great mass of creditors of such dissolved 
companies, whose right to a ratable proportion of the assets of such 
companies had already become fixed and determined by the dissolu- 
tion of the same, should be deprived of such right, then we are of 
opinion that such enactment is without constitutional authority, and 
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is void. It is unnecessary to enter at large upon the discussion of 
this point, or to cite authorities in support of our view. It is suffi- 
cient to say that the right of the policy-holder grows out of a breach 
of contract, and the Legislature has no power to take it away. 

We are of opinion that the judgment of the Court of Appeals 
should be affirmed. ; 


SUPREME COURT OF INDIANA. 


May Term, 1882. 


Appeal frum Madison Circuit Court. 


INDIANA INS. CO. 
vs. 


PHILIP BREHM* 


A failure to state all the incumbrances when required by the policy or by the 
application, when made a part of the policy, will work a forfeiture. , 


The conversion of an ordinary sleeping-apartment into a house of assignation 
kept in a disorderly manner, is a material change in the occupancy. 


Misrepresentations as to the obligations imposed on the company by the pol- 
icy, after the property had burned, were misrepresentations of law and not 
of fact on which the insured had no right to rely. 


Partiality, interest or relationship on the part of the arbitrator, if known be- 
fore the award and in time to withdraw the case, are no grounds for setting 
aside the arbitration. 


A valid award to a claim is a bar to an action on the policy. 


Nrsiack, C. J. 


Action by Philip Brehm against the Indiana Insurance Company, 
of Indianapolis, upon a fire insurance policy issued to the plaintiff, 
agreeing to indemnify him to the amount of $500, on his two-story 


* Decision rendered, May 29, 1883. 
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frame, shingled-roofed business building, size 18x50 feet and first 
floor unoccupied, second floor occupied by applicant for sleeping 
rooms and situate in the city of Anderson in this State. The policy 
contained, among many others, a stipulation that in case differences 
should arise as to any loss or damage not involving jthe validity of 
the contract of insurance or the liability of the company, such differ- 
ences should, at the written request of either party, be submitted to 
competent and impartial persons, one to be chosen by each party, 
and the two so selected to chose an umpire to act with them in case 
of their disagreement. And the award in writing of any two of 
them was to be binding and conclusive as to the amount of such 
loss or damage or as to any question, matter or thing so substi- 
tuted. 

The policy also contained a stipulation that it should become void 
and of no effect, for failure or neglect of the assured to comply with 
any of its terms, conditions and covenants. One of which covenants 
was that the plaintiff was to notify the defendant of any change in 
the nature or character of the occupation of the property insured, or 
of any increase of hazard within his knowledge or control. 

The defendants answered :— 

First.—That after the building was burned, as charged in the 
complaint, the parties being unable to agree as to the amount of the 
loss or damage, entered into an agreement in writing in accordance 
with the conditions contained in the policy, to submit their matters 
in difference to George H. Beck and Wiiham H. Fulton as arbitra- 
tors, mutually chosen, and to be bound by their award ; that said 
Beck and Fulton after having considered the matters submitted to 
them, signed and made their award in writing, estimating and fixing 
the plaintiff's damage at $250, which sum had been tendered to the 
plaintiff and refused by him. 

Third.—That at the time the policy of insurance was issued it be- 
came and was material for the defendant to know ,whether or not 
the property to be insured was encumbered in any way. That con- 
sequently by the terms of his application the question was pro- 
pounded to the plaintiff : “Is said property mortgaged or otherwise 
encumbered?” ‘To which he answered “No.” When in truth and 
in fact the property in question was then encumbered by a mort- 
gage to secure the sum of $450 and interest thereon, which mortgage 
was still in force, all of which was well known to the plaintiff. 

Fourth.—That after the policy was issued and continuously up to 
the time at which the building was burned, the plaintiff used the 
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second story of such building as a house of prostitution and of as- 
signation, at which lewd persons of both sexes were permitted by 
him to congregate and remain. Carousing, swearing, smoking, fight- 
ing and committing acts of prostitution and fornication, without no- 
tifying the defendant of such change in the nature or character of 
the occupation of the building, or of the increased hazard by reason 
of the change in the manner of its use. 

Demurrers were sustained to the third and fourth paragraphs of 
the answer, and the plaintiff replied to the second paragraph, that he 
was induced to enter into the agreement to submit the amount of 
damage to arbitration by the fraudulent representations of the de- 
fendant as to the proper construction to be placed upon some of the 
terms and conditions of the policy of insurance and as to the nature 
of the obligation imposed by such terms and conditions, particularly 
specifying the representations complained of. That Fulton, one of 

ethe men afterwards selected as an arbitrator, stood by and heard 
these representations, understanding at the time that he would be 
so selected if an arbitration should be agreed upon, and representing 
thut he was disinterested, and that he would see that the plaintiff 
would get the full amount of his policy in any award that might be 
made, all of which representations he, the plaintiff, believed and re- 
lied upon ; that Fulton was at that time an agent for, and a member 
of said insurance company, and interested in its behalf, and was 
present for the express purpose of being an arbitrator. So that he 
could thereby aid the defendant in cheating and defrauding the 
plaintiff out of a part, if not all of the money due him upon his policy; 
that all of the representations made by the defendant Fulton, as 
above set forth, were false and known by them to be false when 
made. 

The defendant demurred to this reply, but its demurrer was over- 
ruled. Verdict for the plaintiff assessing his damages at $500, and 
judgment on the verdict. 

Error is assigned upon the second ruling upon demurrer noted 
as above. 

A recent writer on the law of fire insurance states the rule to be 
that “ When the policy requires that the insured shall truly state aly 
incumbrances existing upon the property at the time of issuance, 
and also contains a condition that any concealment or misrepresenta- 
tions shall make such insurance void. A failure to disclose all in- 
cumbrances upon the property is such a concealment within the 
meaning of the conditions, invalidates the policy, and it is immate- 
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rial whether the policy contains such a provision or not if a written 
application is made which is referred to and made a part of the pol- 
icy. And the insured omits to state all the incumbrances, or falsely 
states the same, for in such a case the statements of the insured 
amount to warranties and must be strictly true, and it would seem 
that this would be the case. 

Even though the application is not made a part of the contract 
because it is a concealment or misrepresentation of a material fact. 
Wood on Fire Ins., Sec. 112 and notes. 

The rule thus stated by Wood is well supported by the authorities 
and ought, we think, to be accepted as a correct statement of the 
law on the subject to which it relates. Arnold on Ins., 306, 321; 
May on Ins., sec. 290, et seg.; Commonwealth Ins. Co. vs. Morrison, 
18 Ind., 352 ; Patterson vs. M. & F. M. Ins. Co., 38 N. H., 338 ; By- 
ers vs. Farmers Ins. Co., 35 Ohio St., 606 ; Davenport vs. N. E. M. 
I’. Insurance Company, 6 Cushing, 340 ; Columbia Ins. Co. vs .Law- 
rence, 10 Peters, 507. 

The conversion of an ordinary sleeping-apartment into a house of 
assignation and prostitution, kept in a disorderly manner, evidently 
constitutes a material change in the nature and character of the oc- 


cupation of the house, and ought, in a proper case, to be so held 
when pleaded and proven. 

Whether the facts relied upon as defenses by the third and fourth 
paragraphs of the answer respectively, were pleaded with such for- 
mality and precision as was necessary to make those paragraphs 
good upon demurrer, suggests an inquiry upon which we need not 
enter now, and consequently concerning which nothing is inti- 


mated. 

We content ourselves with the simple announcement of some gen- 
eral proposition as applicable to the defenses which it was the prob- 
able purpose of those paragraphs to interpose. 

Misrepresontations as to the obligations imposed by the policy on 
the insurance company after the building had been burned, were 
misrepresentations as to matters of law, and not of fact, and were 
hence misrepresentations upon which the plaintiff had no right to 
rely. Burt vs. Bowles, 69 Ind., 1 ; Clodfelter vs. Hurlett, 72 Ind., 
137. Partiality, interest or relationship on the part of an arbitrator 
is no ground for setting aside an award, if the party complaining 
had knowledge of the fact when he agreed to submit the cause to 
arbitration, or in time to revoke the submission before the award was 
made by going on after the facts came to his knowledge, he is es- 
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topped from setting them up to defeat the award, even though the 
result may have been injurious to him. Wort on Actions and De- 
fenses, vol. 6, 518, 554 ; Hough vs. Beard, 8 Bif., 158 ; Russell ca 
Awards, 103 ; Morse on Arbitration and Awards, 104 ; Caldwell on 
Arbitration, 98. 

As will be observed, the reply to the second paragraph of answer 
did not aver that Fulton’s interested relations with the insurance 
company were unknown to the plaintiff at the time he entered into 
the agreement to arbitrate his claim. Nor that the existenze of such 
relation did not come to his knowledge untii it was too late to revoke 
the submission ; nor was it averred that Fulton was guilty of any 
misconduct after he was chosen one of the arbitrators, or that the 
plaintiff had any just cause of complaint against the award on its 
merits. ‘The averment of the reply did not, therefore, make out a 
case either under the statute or in accordance with the general rules 
of practice for setting aside the award. R.S., 1881, sec. 845. 

A valid award upon a claim upon a policy of insurance, is a bar to 
an action on the policy. Arnold on Ins., supra, 245 ; Wart, supra, 
550 ; Russell on Awards, supra, 476 and 478 ; More, supra, 487, 490; 
Caldwell, supra, 301 and notes ; Wood vs. Deutchman, 88 Ind., 524. 

The demurrer to the reply to the second paragraph of answer 
ought to have been sustained. 

Judgment reversed with costs, and with leave to both parties to 
amend their pleadings and the cause remanded for further pro- 
ceedings. 


Annotations on the above case by R. D. Fisher, of Indianapolis. 


It is true that an agreement to settle differences by arbitration does not 
oust a court of its jurisdiction, but is generally held to be valid and oper- 
ative. Kill vs. Holister, 1 Wilson, 129; Rosser vs. Lendon, 1 El. & EL, 
825 ; Meutz vs. Armenia Ins. Co., 78 Pa. St., 478 ; Insurance Co. vs. Morse, 
2u Wall, 425 ; Scott vs. Avery, 5 H. L. Cos., 827. 

The insurance of a landlord upon property described as ‘‘ occupied in the 
usual way by a tenant” is not affected by the fact that his tenant, without 
his knowledge or consent, kept loose straw on the premises, which increased 
the risk, it appearing that the insured used reasonable care and diligence in 
selecting tenants and in managing the premises. White vs. Springfield In- 
surance Co., 8 Gray, 566. 

Whether alterations or additions increase the risk or not is a question for 
the jury. Curry vs, Commonwealth Ins. Co., 10 Pick., 535. 
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Where a building which is insured against fire is afterwards so damaged 
from other causes as to render the risk more hazardous, if the company does 
not take steps to cancel the policy, but permits the risk to stand, and the 
building is destroyed by fire, the company will be liable. Fireman’s Fire 
Ins. Co. vs. Congr. Rodelph Scholem, 80 IIl., 558. 

’ A lot of loose and unbaled hay was stored in the upper part of an insured 
building without giving notice to the insurers. The policy thereon stipu- 
lated against an increase of risk by acts of the insured. It was held that 
such stipulation was an independent condition of itself, and was not to be 
controlled or limited by the previous provisions or specifications of the haz- 
ards. Wherefore the act done by the assured (storing the unbaled hay), 
although not included in the class of specified hazards, yet from its nature 
increased the risk and avoided the policy on that ground. Dittmer vs. 
Germania Ins. Co., 23 La. Au., 458; 8S. C., 8 Am. R., 600. 

In the principal opinion the court intimated that where a policy of insur- 
ance stipulated that if there was any change in the nature or character of 
the occupation of the property insured, the policy would be void, and the 
property was turned to purposes of assignation and prostitution, the court 
would hold that this would be such a material change as to avoid the policy. 

This seems to be in conflict with an earlier Indiana decision. In that case 
the policy of the insurance conditioned: ‘‘ Buildings used or occupied for 
illegal purposes (as for houses of ill-fame), or property contained in such 
buildings, or directly endangered by them, are not allowed to be insured. 
If buildings previously insured are appropriated to such uses during the 
time of the insurance, the agent must either insist upon the removal of the 
danger or cancellation of the policy.” In considering this provision, 
among other things, said: ‘‘ We cannot perceive how the use of the build- 
ing for prostitution would be more likely to endanger it to fire 
than if it were used for the accommodation of guests as a hotel, nor how the 
illegal sale of intoxicating liquors was any more dangerous to the building 
than if they had been sold legally under a license. * * * We know of 
no principle of law by which the insurer can avoid a policy on account of 
the illegal or immoral conduct of the insured, where such conduct in no 
way affects the legal rights of the insured.” Behler vs. German M. F. Ins, 
Co., 68 Ind., 352; S. C., 9 Insurance Law Journal, 778. 

The tendency of the court, in the principal opinion, to follow a different 
view from that announced in Behler vs. -Ins. Co., of course materially 
weakens that case, 

An applicant for insurance described the subject of the risk as a stone 
dwelling, without disclosing the fact that a wooden kitchen was attached 
thereto, and it was held that the word ‘‘dwelling-house” is to be con- 
strued as including the kitchen, and that the application could not be 
deemed one for the insurance only of so much of the building as was 
made of stone. Chase vs. Hamilton Ins. Co., 20 N. Y., 52. 

Jn the absence of special provisions in a policy of insurance against 
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fire, in relation to the disclosure of facts material to the risk, all which is 
required from the insured in that respect is that he shall not misrepre- 
sent or designedly conceal any such facts, and that he answer fully and 
in good faith all inquiries addressed to him by the insurers on the sub- 
ject. Gates vs. Madison Co. Mut. Ins. Co., 5 N. Y., 469; to same 
effect Lycoming Fire Ins- Co. vs. Rubin, 79 IIl., 402. 

In an action on a policy of insurance the defendant set up, as a de- 
fense, fraudulent misrepresentations. Held, That the defense was good 
without an offer to return the premiums. Blaeser vs. Milwaukee Ins. Co., 
87 Wis., 31; S. C., 19 Am. R, 747. 

A policy insuring several specified kinds of property with a separate valu- 
ation to each, being made for an entire consideration, and creating a lien 
on the whole property to secure the premium notes, is wholly void if the 
property be represented unencumbered, and a part thereof be under mort- 
gage. Firesmith vs. Agawam Ins. Co., 10 Cush., 588. 

When a policy is made on the express condition that all statements in the 
application shall be held warranties, such policy will be rendered invalid if, 
in reply to a question in the application, calling for the amount of incum- 
brance upon the property and a full and accurate statement of the true title 
and interest, the answer is the property is mortgaged for $6,600, when, in 
fact, it is mortgaged for $6,684. Abbott vs. Shawmut Ins. Co., 3 Allen, 213. 

But fraud or false swearing working forfeiture must be intentional. Hel- 
bing vs. Suea Ins, Co., 35 Am. R., 72. 
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UNITED STATES CIRCUIT COURT. 


DISTRICT OF COLORADO. 


HENRY FRANKLE, er at. 
vs. 
PENNSYLVANIA FIRE INS. CO. 


SAME. 


vs. 
INSURANCE COMPANY OF NORTH AMERICA.* 


The policy was forwarded to the insured by mail by the agents with a bill for 
the premium in which the insured was set down as debtor to the agents. 
The premium was not remitted until after the loss. The policy stipulated 
that it should not be binding until payment of premium. The agents 
claimed that they were personally liable to the company for the premium. 
The agents were accustomed to delivering policies without payment of pre- 
mium with the apparent consent of the company. 


Held, that payment was waived by delivering the policy, and the company 
was liable for the loss. 


Objections to proofs of loss, nrst made at the trial, are too late. 


Decker & Yontey, for Plaintiffs. 
Grorce W. Auten and Sruart Broruers, for Defendanis. 


We will briefly call attention to the facts as testified to by the 
witnesses :— 

Frankle, one of the plaintiffs, testifies that he had nothing to do 
in procuring these policies. He produced the policies, which were 
introduced in evidence. Also identified the proofs of loss that 
were also introduced. He gave the letter of the agents showing 
the transmissal of the policies from Leadville on May 6th, and 
the envelope showing that they arrived there the same day. In- 
closed with the policies was a bill for the premium, $40, showing 
that the amount was then due. There was not the least intima- 


—_— 


* Decision rendered June 18, 1883. 
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tion in letter or bill of any credit. The policies were for one 
month. He said that the fire occurred on May 19th; on May 
26th he sends the check of Frankle & Butler, on a Denver bank, 
to Streeter & Lee, Leadville, for $40, the premium. No excuse 
was given for this delay of from twenty-one to twenty-two days 
in forwarding the check, or for their sending their check, and that 
on a Denver bank. 

Butler, the other plaintiff, testified that the conversation concern- 
ing the taking of the policies was had with him in the store at Den- 
ver ; that Downing, Lee and himself were the only persons present. 
That nothing was said about giving time forthe premium. That the 
policies were to be for one month from the date of policies that ex- 
pired on the 5th of May, and the rate was to be eight per cent. 

[There was no showing that the company ever had any knowledge 
of any agent here or elsewhere having at any time violated these con- 
ditions of the policy. ] 

Did the agents have any authority to give any credit for the pre- 
mium or to insure anyone without the payment of the premium as 
stated in the policy ? 

The authorities are all to the effect that the burden of proving the 
authority of the agent lays upon the insured. Wood on Ins., Sec. 17 
and Secs. 396 and 397. 

In this case, however, the evidence is all one way. If we take the 
testimony outside of the policy, there is no conflict as regards the 
fact that no such authority was possessed by Streeter & Lee or any 
other agent. Marion vs. Wilber, 52 N. Y., 270; Bush vs. Westches- 
ter Fire Ins. Co., 63 N. Y., 531. 

A party is conclusively presumed to have knowledge of the con- 
tents of his contract. Wade on Notice, Sec. 43; 8 N. Y., 271; 2 
Corp., 597 ; 7 Taunt., 646 ; 9 Wend., 209. 

But if it could be held that they did not have knowledge, plaintiffs 
would be in no better situation. 

This company offered to insure plaintiffs on certain conditions 
named in the contract; that was the only proposition they have 
made, and they had the right to fix their own terms. 

If plaintiffs had no knowledge of this condition, then they must 
say they did not assent to it. If they did not assent to it, then there 
is no mutuality in the contract, and consequently, upon their own 
showing, they are suing on a contract they cannot enforce. 

Let us say that there was an unconditional delivery to these plain- 
tiffs of the contracts by the agents, and a credit of thirty days ex- 
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tended for the payment of the premium from the date of delivery, 
what result have we ? 

Simply this : that the plaintiffs knew at the time they received the 
policy that the agent was acting in open and avowed disregard of 
and disobedience to the instructions of his principal. That he had 
no right whatever to deliver it, or even to attempt to waive any of its 
conditions. Can they claim that such is a valid delivery ? 

We have no knowledge of any court claiming the right to disre- 
gard a restriction, even if it is shown to be unreasonable. Holladay 
vs. Daily, 1 Colo., 476. 

We feel satisfied that this court will never render a judgment 
against us until plaintiffs’ counsel can show :— 

First—That a man is not bound with knowledge of the contents 
of his own contract. 

Second—That a party can assent to a condition of a contract 
without having knowledge of its provisions. 

Third—That mutuality is not necessary in a contract. 

Fou: th—That a party seeking to recover on a contract can be heard 
to say that its obligations and conditions are not mutual. 

Fifth—That a party can be heard to say that he made a con- 
tract even to the last act, viz., the delivery of the same, and after 
it is delivered as a valid and binding obligation on both parties, 
for the first time became acquainted with its provisions. 

Sixth—That a party dealing with an agent, and having full knowl- 
edge of his power and the extent of his authority, can come into a 
court of justice and admit that he knew the agent was violating his 
authority in delivering the contract, and had no authority to do so, 
and still claim that such delivery confers on him rights as a valid 
delivery. 

In considering this case, there are certain classes-of authorities 
that cannot enter into its determination. We may describe them as:— 

First—Those where the authority of the agent is not shown either 
in the conditions of the policy or a notice printed on the policy. 

Second—That class where there was a notice printed on the policy, 
but no condition in it, in which case the assured might prove, per- 
haps, 1st, that he did not see the notice prior to the waiver ; 2d, and 
possibly it might be held that, as it was simply a notice, and no part 
of his agreement, that he might prove it was false in fact, and that 
the agent did have authority. 

Cases falling within either of these classes are not authority here 
on the question of waiver. 
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If we suppose the agents had the authority, is there any reason for 
saying that this policy was delivered as and for a contract of in- 
surance ? 

On questions of delivery the intention of the parties must at 
all times prevail. The intent is derived from the act and words used, 
and all connected facts. 

There is no pretense made by the plaintiff that they were ever 
given credit for one moment by any words that were used. 

Hicks et al. vs. Good, 12 Leigh. (Va.), 479; Bowen vs. Bowen, 18 
Conn., 5389; Gray vs. Blanchard, 8 Pick.; Spaulding vs. Hollenbeck, 
30 Barb., 298; Shirm vs. Roberts, 20 N. J. Law, 435; Thomas vs. 
Record, 47 Me., 500; Fraser vs. Churchill, 11 South Car., 56, head 
notes; Inman vs. Western Fire Ins. Co., 7 Wend., 452; Marland et 
al. vs. Royal Ins. Co., 71 Pa. St., 393; Bradley vs. Potomac Fire Ins. 
Co., 32 Ind., p. 108; Dunford & E. Reports, vol. 5, p. 695; Lynn vs. 
Burgoyne, 13 ——-—— (Ky.), 322; 1 Allen Rep. (Mass.), 294; Catoir 
vs. Am. Life Ins. Co., 33 N. J. Law, 487; 103 Mass., 244; Dezien vs. 
Freeman, 47 Miss., 647; Thompson vs. Insurance Co., 104 U. S., 252; 
Klein vs. Insurance Co., 104 U. S., 91. 


Hauterr, J. 

May 5, 1882, plaintiffs were merchants a Leadville, and a policy 
of insurance on their stock in trade, which they held of defendant, 
expired by limitation. Streeter and Lee were defendants’ agents at 
Leadville, and Mr. Lee of that firm, applied to plaintiffs to renew the 
policy. This application was made at Denver, probably on the 5th 
of May, if we may determine the fact from the circumstance that the 
policy was sent to plaintiffs on the next day. Some discussion took 
place at that time between Mr. Lee and plaintiffs’ representative, 
touching the rate of insurance, which defendant intended to increase 
from six per cent, the rate previously paid, to eight per cent, the rate 
to be charged. Plaintiffs’ representative was unwilling to pay eight 
per cent, and Mr. Lee would accept no less. The discussion resulted 
in an agreement by plaintiffs’ representative to take a policy for one 
month at the increased rate, which would afford time to investigate 
the subject, and ascertain whether insurance could be obtained for 
less premium. With that understanding the parties separated, and 
on May 6, Streeter & Lee mailed from Leadville the policy on which 
this suit was founded, addressed to plaintiffs at Denver. They 
inclosed with the policy a bill for the premium, in which plaintiffs 
were set down as debtors of Streeter & Lee for the amount. Plaint- 
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iffs received the policy in due course of mail, but did not remit the 
premium to Streeter & Lee until after the goods were destroyed by 
fire, which occurred on the twentieth day of the same month of May. 
Streeter & Lee refused to accept the premium, and defendant claims 
in this action that by its terms the policy was not to take effect until 
the premium should be paid. And inasmuch as the premium had 
not been paid at the date of loss the defendant is not bound. It is 
expressly declared in the policy that it “shall not take effect before 
the premium is paid,” and the question is how far the plaintiffs are 
subject to this provision. The right of the defendant to limit the au- 
thority of its agents, and to demand the premium on a policy before 
it shall assume any risk, is not doubted. But it seems that defend- 
ant’s agents are in the habit and practice of delivering policies with- 
out payment of premiums, and apparently with the knowledge and 
consent of defendant. That course is practiced in Denver and Lead- 
ville, and if we may rely on some general knowledge of the business, 
we may add that the practice is quite general among insurance com- 
panies in this country. Defendant’s agent at Denver states that he 
holds himself personally responsible to the company for premiums 
due on policies so issued, and the circumstance that in this instance 
the bill for premium was made out in the name of Streeter & Lee, 
is evidence to show that they had adopted the same view. The bill 
is for money due Streeter & Lee, general fire insurance agents, and 
the company is not mentioned, except in describing the policy. 
These agents are selected with a special reference to the important 
duties they are requested to perform on behalf of the company ; se- 
curity for good conduct in office is usually required of them ; and it 
is not reasonable to believe that they will constantly violate instruc- 
tions from their principals. The position in which they are placed, 
subject to dismissal at any moment, forbids any such conclusion. 
Insurance companies can secure obedience from their agents when- 
ever they demand it. The pretense that this policy was delivered 
without authority from the defendant is not to be considered. 
While professing to give insurance only on payment of the regular 
premium therefor, defendant does in fact, give out many policies on 
a short credit. Ifthe premium is paid before loss it is cheerfully 
accepted—as well the part which is applicable to the time since the 
date of the policy, in which according to its own construction of that 
instrument it was not liable for loss, and the remainder which was 
not applicable to the future life of the policy. But when loss occurs 
before the premium is paid, the clause in the policy relating to its 
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payment is invoked to protect the company from liability. Courts 
are not bound to recognize double dealing. That some of them have 
feit inclined to do so may be a matter for regret, but in the court 
to which we look for correct principles, the rule for which we con- 
tend is fully established. (Miller vs. Life Insurance Co., 12 Wall., 
285.) In that case defendant sought to escape all liability upon a 
clause in the policy of insurance very similar to that on which de- 
fendant relies in this case, and the court was of the opinion that the 
contract was complete on delivery, without payment of the premium. 
So also it is held that an agreement to insure is binding before a 
policy has been made or delivered, and before the time for paying 
the premium arrives. Commercial Mutual Marine Ins. Co. vs. Union 
Mutual Ins. Co., 19 How., 318 ; Ins. Co. vs. Bolt, 20 Wall, 560. And 
generally it should be said and maintained as a sound and whole- 
some rule of good conduct and fair dealing that upon a promise of 
indemnity supported by any consideration whatever, the company 
shall be bound, whatever may be concealed in a labyrinth of condi- 
tions and exceptions to defeat its operation. It is easy enough to 
withhold the policy until payment of the premium, and that course 
of dealing will deceive no one. But the delivery of the policy im- 
parts indemnity in a way which most men will accept without ques- 
tion. We think that the contract between these parties was com- 
plete when the policy was delivered, and the defendant is liable 
on it. 

Objection is also made to the proof of loss, that it does not meet 
the requirements of the policy. But it comes too late at the trial. 
The rule is that objections existing at the time or the service of the 
proof of loss, if not then made, will be regarded as waived. Peoria 
Marine and Fire Ins. Co. vs. Lewis, 18 Illinois, 553. 

Deducting the premium and interest thereon from the date of the 
policy, the judgment will be for the amount of the policy with inter- 
est from the time when it became due under the terms of the pol- 
icy. 

In another action by these plaintiffs against the Insurance Com- 
pany of North America the facts are similar, and the like judgment 
will be entered. 

McCrary, Circuit Judge, concurs. 





Report of Decisions. [ August, 


SUPREME COURT OF CONNECTICUT. 


NEW HAVEN COUNTY. 
DecemsBer Term, 1882. 


MERIDEN SAVINGS BANK 
vs. 


HOME MUTUAL FIRE INS. CO. 


A —- agreement was entered into between the company and a savings 


bank in consideration of one dollar, that all policies assigned to the latter 
or‘made payable to it should not, as to the interest of the mortgagee, be in- 
validated by acts of the insured by sale, alienation, etc., and that the 
mortgagee should notify the company of any increase of hazard, etc. coming 
to its knowledge. Also that the company should be subrogated to the 
rights of the mortgagee on payment of a claim. 
Held, that the agreement was more than a waiver of certain conditions in the 
policy, though not of itself an independent contract with the mortgagee. 
ut by reference to the policy and being based on legal considerations, it 
constituted with the policy a contract to which the original insured was 


not a party, and on which suit was properly instiuted in the name of the 
mortgagee. 


Held, That having made two independent contracts, the company cannot com- 
plain if harassed by suit on the part of the mortgagor. 


J. P. Prarr, for Plaintiffs. 
R. Hicks, for Defendants. 


CarpPENTER, J. 
This is an action on a fire insurance policy issued to the owner of 
the property, the loss being payable to the mortgagee, who brings 
the action in his own name. The declaration contains two counts. 
The first is on the policy alone, and is in the usual form, except that 
it is not brought by the insured. The second count recites the pol- 
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icy and also a contract with the plaintiffs relating to the policy 
known as a mortgage agreement. That agreement is as follows: 
“Tn consideration of one dollar received to its full satisfaction, the 
Home Mutual Fire Insurance Company, of Stafford Springs, doth 
hereby agree with the Meriden Savings Bank of Meriden, Connecti- 
cut ; that all policies of insurance which have been or may be issued 
by the said Home Mutual Fire Insurance Company, and, which with 
its consent, have been or may be assigned, or losses under which 
are made payable to the said Meriden Savings Bank as mortgagee, 
shall not, as to interest of the said mortgagee only therein, be in- 
validated by any act or neglect of the mortgagor or owners of the 
property insured by any sale or alienation, by non-occupation or oc- 
cupation of the premises for purposes more hazardous than are per- 
mitted by the policy. “And itis further agreed between the parties 
hereto that the mortgagee shall notify said company of any change 
of ownership or increase of hazard which shall come to its knowl- 
edge, and that every increase of hazard not permitted by the policy 
to the mortgagor or owner shall be paid by the mortgagee on rea- 
sonable demand according to the established scale of rates for the 
use of such increased hazard during the current year. 

“ And it is further agreed between the parties hereto that when- 
ever the said Home Mutual Fire Insurance Company shall pay to 
the said mortgagee any sum for loss under any policy assigned as 
above, and shall claim that as to the mortgagor or owner, no liability 
therefor existed, the said Home Mutual Fire Insurance Company 
shall at once be legally subrogated to all the rights of the mortgagee 
under all the securities held as collateral to the mortgage debt to the 
extent of such payment or at their option, may pay to the mort- 
gagee the whole principal due or to grow due on the mortgage, with 
interest, and shall thereupon receive a full assignment and transfer 
of the mortgage and all other securities held as collateral to the 
mortgage debt ; but no such subrogation shall impair the right of 
the mortgagee to recover the full amount of claim.” That contract 
was sealed and signed by the president and secretary. The declara- 
tion then avers a performance of all the conditions of the policy by 
the insured in the usual form. 

The defendants demurred, and the case is reserved for the advice 
of this court. We will consider only the second count, as the plaint- 
iffs claim nothing under the first. 

The second count is not on the policy, which is a contract with the 
mortgagor, but is on the contract made with the plaintiffs. That the 
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two instruments together constitute a contract with the plaintiffs is 
hardly denied. The controversy relates to its nature and validity. 

The defendants claim that it is simply a waiver of certain condi- 
tions contained in the policy. The plaintiffs claim that it is an inde- 
pendent contract of insurance with them. We are inclined to take 
a somewhat different view of it from that taken by either ot the par- 
ties. Itis something more than a waiver. The policy contains a 

_promise from the defendants upon a consideration moving from 
Guiott, the mortgagor, to pay to the plaintiffs in case of loss the 
amount of their mortgage. As the plaintiffs are not a party to the 
policy there is no privity (in respect to it alone) between them and 
the defendants ; so that they could not sue on the policy alone, it be- 
ing a sealed instrument, even though it may be that the promise 
was made for their benefit. Woodbury Savings Bank vs. Charter 
Oak F. & M. Ins. Co., 29 Conn., 374. But by another instrument 
under seal, referring to the policy (and the two instruments must be 
construed together), the defendants agree in consideration of one 
dollar, and in further consideration that the plaintiffs are, in a certain 
contingency, to give notice to the defendants and are to pay extra 
premiums, and in a certain other contingency, are to convey the 
mortgage debt when paid by the defendants, and ail securities held 
by them to the defendants, to be held by them as a valid claim 
against the mortgagor, that certain enumerated acts by the mort- 
gagor or owner of the property, which acts are prohibited by the 
policy, shall not as to the interest of the mortgagees only therein in- 
validate the policy. 

Now the legal effect of this arrangement is to bring the mort- 
gagees into contract relations with the insurers. The mortgagees 
thereby become privy to the promise to pay the loss to them, and 
thereby the obstacles to a maintenance of a suit by them on that 
promise—want of privity and want of a consideration moving from 
them, are removed. Hastings et al. vs. Westchester Fire Ins. Co., 73 
N. Y., 141. We do not, however, at this time and in this case go 
quite as far as that case seems to go, and hold that the mortgage 
agreement is a distinct and independent contract of insurance. It 
is rather an agreement relating to an existing policy by which cer- 
tain conditions are dispensed with, certain privileges are secured to 
the insurers which they would not otherwise have had, and the 
plaintiffs are made a party to the contract of insurance. The mort- 
gage contract attached to this policy distinguishes this case from the 
Woodbury Savings Bank vs. Insurance Company (supra), and vests 
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in the mortgagees a legal as well as an equitable interest in the 
promise to pay the mortgagees contained in the policy. 

To describe the relations to each other more specifically, we should 
say: There is but one policy, and that runs to the mortgagor ; he is 
the insured ; the premiums were paid by him ; the lien for assess- 
ments is on his property ; he is personally liable for the assessments, 
and he is entitled to the remainder of the policy after the mortgagees 
are paid. The defendants agreed in case of loss to pay $1,000 of 
that sum, and as a part of it they agreed to pay the amount of the 
plaintiffs’ claim to the plaintiffs, and voluntarily placed the plaintiffs 
in a position to bring a suit on that promise in their own name. 
But the defendants insist, notwithstanding the mortgage agreement, 
that no suit can be brought except in the name of the mortgagor. 
That claim mistakes the position of the parties. For all the purposes 
of this case we may concede that if a suit is to be brought on the 
policy alone it must be brought in the name of the mortgagor. 

But this suit is not brought on the policy ; it is brought on a con- 
tract with the plaintiffs, of which contract the policy forms a part. 
On this contract no suit can be brought by the mortgagor because 
he is not a party to it, and it was not made for his benefit. If he 
should bring a suit on the policy it is very clear that he could not 
set up the agreement with the plaintiffs as an answer to any defense 
that might be set up, and for the reason that he is a stranger to that 
contract. 

If the plaintiffs should bring a suit in the name of the mortgagor, 
that suit must be brought on the policy alone, because that is the 
only contract he has made, and in such a suit it is difficult to see 
how the plaintiffs could avail themselves of the mortgage agreement. 
Indeed we can hardly tonceive how it is possible in case any of the 
grounds of defense enumerated in the mortgage agreement are re- 
lied on for the plaintiffs to avail themselves of that agreement except 
by bringing a suit in their own names as they have done. 

But the defendants insist that this being a mutual company, it 
cannot insure the plaintiffs on terms differing from the terms on 
which policies issue to other members. 

The view we have taken of this case is not inconsistent with that 
position ; therefore we have no occasion to controvert it. 

For the same reason the defendants say that the company has no 
power to waive any of the conditions in the policy issued to Guiott 
and thereby place this policy on a different footing from the others. 
We have no occasion to consider that question now, for it does not 
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arise on this demurrer. The declaration alleges “that the said 
John Guiott kept, observed, performed and fulfilled all the condi- 
tions, stipulations, and things contained in said writing or policy of 
insurance on his part to be observed, fulfilled and kept.” The de- 
murrer admits that entire allegation to be true, so that as the case 
stands before us, the company issued a policy to John Guiott, the 
building burned, whereby the loss became payable, the insured ob- 
served all the conditions and stipulations of the policy, and the com- 
pany has no defense. Now, if the suit is properly brought in the 
name of the plaintiffs, as we think it is, no reason appears on the 
face of the declaration why the defendants should not pay the loss 
as agreed. 

The defendants further say that if this suit may be maintained, 
they may be vexed and harassed by two suits on the same contract. 
We reply that the defendants have made two contracts with two dif- 
ferent parties relating to the same subject-matter. They have volun- 
tarily placed themselves in a position in which they are subject to 
two suits. Should there be two suits they have no cause of com- 
plaint. 

For these reasons a majority of the court are of the opinion that 
the declaration is sufficient. 

The Superior Court is advised accordingly. 
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SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas of Somerset County. 


SUSQUEHANNA MUTUAL FIRE INS. CO. 
Us. 


SWANK.* 


VatentiInE Hay, Samvuet Garruer, Esq., and Messrs. Femina & 
McCarret1, for Plaintiff in Error. 

W. H. Koontz, Esg., and H. S. Enpstzy, Esq., for Defendant in 
Error. 


An instrument may be reformed in case of fraud, accident or mistake, but 
where the mistake was the result of the supine negligence of a party who 
sleeps upon his rights until other duties and responsibilities have grown up, 
the law will not help him. 


A party signed an application for a policy of insurance on the assessment plan, 
and afterward received and accepted such a policy. 


Held, That it was error in the court below to admit parol evidence to show 
that the application was made on the strength of the assurance made by 
the company’s agent, that he, the agent, would take the application upon 
“the annual-interest plan.” 


Paxson, J. 
This was a suit against a member of a mutual fire insurance com- 
pany to recover an assessment regularly made to cover losses and 
expenses incurred during the life of the policy. The policy was is- 
sued to the defendant on June 9,1877, in pursuance of an application 
in writing made by the defendant on June Ist, 1877. The policy was 
sent to and accepted by him. In August or September of the s same 


¢ Decision rendered Dec. 30, 1882. From Legal Intelligencer. 
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year an assessment of $24 was made upon his policy, which he paid 
under protest. The assessment for which this suit was brought was 
made September 13th, 1878, for the sum of $39, and defendant noti- 
fied to pay the same on September 16th, of the same month. 

Payment was resisted upon the ground that the defendant had been 
told by the company’s agent, at the time he applied for insurance, 
that he would not be liable to any assessments ; that he, the agent, 
would take his application upon “the annual-interest plan,” under 
which no assessments would be made. His testimony, and that of 
the agent, to this effect, was admitted in evidence against the objec- 
tion of the plaintiff. The application was for insurance on the ordi- 
nary assessment plan. It was in writing, signed by the defendant 
and witnessed by the agent. It contains this distinct promise to pay 
assessments: “For value received and in consideration of a policy 
of insurance to be issued by the Susquehanna Mutual Fire Insurance 
Company, of Harrisburg, Pa., upon the approval of my application 
for insurance in said company of this date, I promise to pay the said 
company such sum or sums of money, and at such time or times, 
as the Board of Directors of said company may in conformity 
with the rules and by-laws require, payable within thirty days 
after notice.” The insurance policy sent to and accepted by the 
defendant recited the giving of a premium note and his agreement 
to;pay assessments. 

The defendant retained the policy without objection made to the 
company until October 14th, 1878, which was about one month after 
a second assessment had been made. It is true he sent the pol- 
icy to the agent in September or October, 1877, and informed 
him he ought not to pay any more assessments. The agent sent 
it to the company on October 14th, 1878. On October 17th the de- 
fendant was notified by the company that they held the policy sub- 
ject to his order ; that they would not cancel it nor surrender his 
note. 

The sending of the policy to the agent was not a surrender to 
the company. Buckley vs. Columbia Insurance Company, 2 Nor- 
ris, 299. The agent testifies: ‘My authority was to receive ap- 
plications and send them to the company.” It is manifest, there- 
fore, that the defendant retained his policy without objection made 
to the company from its reception in June, 1877, until October 
14th, 1878. 

There is no room for the allegation that a fraud was practiced 
upon him, by reason of which he was induced to sign the appli- 
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cation. The most that can be said is that he wanted an insur- 
ance upon the “annual-interest plan,” and was told by the agent 
that his policy would be of that character. It appears that the 
company insured in three modes, viz.: 1. The assessment plan. 
2. The annual-interest plan. And 3. The deposit plan. Assuming 
all that is claimed by the defendant, it does not amount to a defense. 
The application which he signed was as plain as language could make 
it, and called for the assessment plan. If he read the paper when 
he signed it, he must have known its character. If he signed the 
application without reading it, his act was inexcusably negligent. In 
such case there was the more necessity for reading his policy when 
he received it. Had he done either, he would have seen that he was 
insured upon the assessment plan, and the mistake, if any, could, 
and doubtless would, have been corrected. But he retained it, as 
before stated, and did not notify the company for sixteen months. 
During all of this time he had the benefit of the insurance. In 
case of loss the company would have been liable. Not only so, 
other parties may have insured upon the faith of his liability to 
assessment upon his premium note. An instrument may be re- 
formed in case of fraud, accident or mistake, but where the mistake 
was the result of the supine negligence of a party who sleeps 
upon his rights until other duties and responsibilities have grown 
up, the law will not help him. We sustain the assignments of error. 


Judgment reversed, and a venire facias de novo awarded. 





LOWER COURT DECISIONS. 


BENEVOLENT SOCIETY.—RIGHT TO FUND. 
Philadelphia, Pa., Common Pleas. 


SUPREME LODGE KNIGHTS OF HONOR. 
v8. 
MARTIN, er au.* 


The charter of a benevolent society must be interpreted to carry out the pur- 
poses of its organization. 


Where the charter prescribed that the benefit fund should be paid to the family 
of the member, or as he might direct, the members may direct payment 
outside of their own family. 

Delivery of a certificate to an agent of the society for delivery to a member is 
a completed delivery although the agent never in fact delivered it. 


Frank P. Pricuarp and Josepx Masons, Esgs, for Widow and Ad- 
ministratriz. 

F. S. Caristian and J. Warner Goueen, Esgs., for M. A. Christian. 

Henry M. Dosors, Ese., for Supreme Lodge. 


Finuetter, J. 

William Dixon Martin became a member of St. Albans Lodge, 
No. 1926, in the City of Philadelphia, a subordinate lodge of the 
Supreme Lodge Knights of Honor, the plaintiffs. 

A benefit certificate was issued to him by St. Albans Lodge, where- 
by payment of $2,000 was to be made by the Supreme Lodge “ upon 
due notice of his death and the surrender of this certificate to such 
“S Decision rendered March 10,1883..22=2=2°#0#25°5° °#. OO 
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person or persons as he may direct by entry on the face of the certif- 
icate.” By a proper entry he directed the money to be paid to his 
executors, administrators or assigns. 

Subsequently the Supreme Lodge adopted a general law which re- 
quired the certificate to be issued by the Supreme Lodge and not by 
their subordinate lodges. 

In submission to this law St. Albans Lodge and Martin forwarded 
such papers as were required, and the Supreme Lodge sent to St. 
Albans Lodge a certificate in which was the following: “The said 
Supreme Lodge hereby agrees to pay to his sister, Martha A. Chris- 
tian, the sum of $2,000, in accordance with and under the laws gov- 
ering this order.” 

One of the laws required this certificate to be countersigned by 
the officers of the St. Albans Lodge before delivery to Martin. It 
has not been countersigned, and has not been delivered to Martin or 
to anyone else, and is still in the custody of the subordinate lodge. 

This fund is now claimed by the administratrix of Martin, and by 
his son and widow. It is also claimed by his sister, Martha A. 
Christian. 

The administratrix claims under the first certificate. There is 
ample testimony to show that this certificate was revoked by Martin 
and the subordinate and Supreme Lodges, and therefore her claim 
is without support. 

It is contended that the widow is entitled to the fund, because it is 
payable to the decedent’s family alone ; that under the charter of the 
Supreme Lodge Martin had no authority to direct its payment to 
anyone not a member of his family ; and that, if such authority ex- 
isted, the certificate under which Martha A. Christian claims was 
never perfected in accordance with the laws of the order, and is there- 
fore invalid. 

The first question which arises is, “ Had Martin authority to direct 
the payment to Martha A. Christian?” The charter, section 2, and 
constitution, provides that a member’s benefit fund “ shall be paid to 
bis family or as he may direct.” This language is without ambigu- 
ity,is positive and imperative, and would seem to be conclusive of 
the member’s right to direct the payment as he pleased. 

The Supreme Lodge recognized this right by an official circular 
addressed to all subordinate lodges. This circular may be regarded 
as indicating the sense in which the whole fraternity accepted and 
acted upon the charter, and upon the right of members to control 
the payment of such funds. 
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Whilst it may be conceded that this order has no right to inter- 
pret its charter against the letter or spirit of the charter, or in viola- 
tion of the laws of the Commonwealth, it cannot be doubted that it 
may make rules and regulations to carry into effect the provisions 
and purposes of their charter and organization. Such rules and 
regulations will be regarded in judicial proceedings, not only as in- 
dicating their understanding of their chartered rights, but as laws 
which bind the society and its individual members. 

It will be seen from the case stated that Martin was unmarried at 
the time he became a member. From this it may be inferred that 
single men might become members. It was therefore likely to have 
members without family connections, to whom the right to direct 
payment was the only beneficial effect that could arise from member- 
ship, and the only inducement to join such a brotherhood. 

We do not see upon what principle of law or equity or policy we 
could be justified in depriving the members of this fraternity of the 
right to direct the payment of benefit as they might think proper. 

Was the certificate so far perfected in accordance with the laws of 
the order as to entitle Martha A. Christian to recover the fund ? 

It will be noticed that St. Albans Lodge and Martin did al! that 
was necessary to authorize and require the Supreme Lodge to issue 
the certificate and transmit it to the subordinate lodge, and that the 
subordinate lodge was ready and willing to complete it by counter- 
signing and delivery to Martin. This was prevented by the loss of 
the first certificate. Does this make the second certificate invalid ? 

It is manifest that the only object of countersigning would be to 
show that the certificate had reached the member by the regular 
channel. It was not intended and could not give additional force to 
the agreement of the Supreme Lodge to pay the money. It im- 
posed no obligation or duty upon the subordinate lodge, nor did it 
jn any way indicate the direction or want of direction on the part of 
Martin. It was nothing more than the performance of a duty re- 
quired by a principal from his agent, to show that the agent had per- 
formed a ministerial act. In this instance the St. Albans Lodge 
should be regarded as the agent of the Supreme Lodge and of Mar- 
tin also. 

The question which should control the disposition of the fund in 
controversy is, “ Was the liability of the Supreme Lodge to pay the 
money to Martha A. Christian, fixed when it delivered the certificate 
to St. Albans Lodge for delivery to Martin?” This seems to be too 
plain for argument. Could there be any doubt of it if Martin had 
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died while the certificate was in transitu? Upon what principle should 
an accident which prevented countersigning and actual delivery to 
Martin relieve the Supreme Lodge from the performance of their 
contract ? Delivery to an agent for delivery to a party in interest is 
a completed delivery from the time the agent has received the in- 
strument. The principal cannot take advantage of the failure of the 
agent to perform an act over which the party having the beneficial 
interest had no control. 
The fund is therefore decreed to Martha A. Christian. 


WARRANTY OF SEAWORTHINESS. 


District Court, N. D. Illinois. 


HIGGIE et At. 
v8. 


AMERICAN LLOYDS.* 


The condition of a vessel as to seaworthiness at the commencement of a risk is 
a material matter of inquiry in case of a voyage policy on the freight list 
lost or not lost, and a material misrepresentation will work a forfeituce. 


If a vessel after the commencement of the voyage becomes unfit to prosecute 
it, without having been exposed to any extraordinary peril or any storm 
which would have imperiled a strong vessel, she will be presumed to have 
been unseaworthy at the start in the absence of evidence to the contrary. 


Failure to tender a return of the premiums until suit brought, will not estop 
the company to deny the validity of the policy if the loss occurred before 
it had knowledge of the unseaworthinss or of alleged misrepresentations. 


Buopeett, J. 


This is a libel on a contract of insurance made by the respondent 
with the libelants as owners of the schooner G. G. Cooper, whereby 
respondent insured the freight list of the schooner for a voyage from 
Las Palmas, in the Canary Islands, to Rio Janerio, Brazil, in the sum 
of $1,800 ; the certificate of insurance bearing date July 8, 1879, and 
having been issued from the office of the agent of the respondent in 
the City of Chicago on the application of the owners of the schooner. 





* Decision rendered November, 1882. 
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Two defenses are urged by the respondent to the claims of the li- 
belants : First, that the vessel whose freight list. was so insured was 
not seaworthy atthe time of the commencement of the risk ; second, 
that the policy of insurance was obtained upon false representations 
as to the rating and classification of the schooner for insurance pur- 
poses by the “American Lloyds.” 

It appears, from the proof in the case, that the schooner in ques- 
tion was built upon the waters of Lake Erie in the year 1863 ; that 
she was about 310 tons burden, and what was known as a “ canal 
vessel,” —that is, a vessel narrow enough to pass through the Welland 
canal ; that in the season of 1878 she was taken through the canalsto 
Montreal,and there inspected by the agents of the “ American Lloyds,” 
and classed for insurance purposes Al. During the latter part of 
the year 1878, she made a voyage from the St. Lawrence River to 
Falmouth, England, with a cargo of deals, encountered much rough 
weather, and arrived at Falmouth considerably out of repair. From 
her arrival at Falmouth the American Lloyds reported the certificate 
of classification given by that society as suspended. At Falmouth 
she took on a cargo of coal for Gibralter, and on her voyage through 
the Bay of Biscay met with such disaster from rough weather that 
she was obliged to put into port of Cadiz, Spain, in a dismantled 
and wrecked condition, where she was surveyed and examined under 
direction of the American counsel at that port and condemned to be 
sold as unseaworthy. At the offer of sale made in pursuance of this 
condemnation no bidders appeared and no sale was effected. 

One of her owners shortly after arrived at Cadiz, and, under 
the instructions or advice of the Amerian consul at that port, pro- 
ceeded to repair the vessel, and during the Winter placed such re- 
pairs upon her as he was advised entitled her to be restored to her 
former rating, and a certificate to the effect that she had been re- 
stored was indorsed upon the original certificate of classification given 
by the American Lloyds in July, 1878, by a Mr. Benjamin G. Haines, 
who was represented as the agent of the American Lloyds at Cadiz. 
Some time during the month of March, the schooner took on board 
a cargo of about 445 tons of salt, to be transported from Cadiz to the 
port of Rio Janeiro, Brazil. She also had on board, besides her 
crew, about twenty passengers for Rio Janeiro. She sailed 
from Cadiz upon her voyage to Rio Janeiro about April 17, 1879, 
made the port of Tangiers, Morocco, where she remained a few days, 
and, proceeding on her voyage, arrived at Las Palmas, in the Canary 
Islands, about the nineteenth of May. From this point her master 
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addressed a letter to W. F. Higgie, one of her owners in this city, 
which was received here in due course of mail, stating that he would 
sail from Las Palmas in continuation of his voyage on the twenty- 
first of May, and on that day he did set sail in prosecution of his 
voyage from Las Palmas, and shortly after leaving that port encoun- 
tered a heavy sea, causing the vessel to roll badly, and during the 
night of the 21st and the morning of the 22d the vessel was found 
to be leaking to such an extent that the master, at the instance of 
his crew and passengers, deemed it best to make a port of safety, and 
accordingly put in at the port of Santa Cruz, in the Island of Teneriffe, 
distant from Las Palmas only about 54 miles, where she arrived on 
the afternoon of the 22d. Soon after the arrival at the latter port 
the second mate and some of the seamen made complaint to the 
American consul resident there that the schooner was unseaworthy, 
and unfit to continue her voyage, and a survey was ordered by the 
consul, which resulted in a report from the surveyors to the effect 
that the vessel was wholly unseaworthy, and unfit to pursue and com- 
plete her voyage, and such proceedings were taken by the consul 
that the vessel was condemned and ordered to be sold, and she sub- 
sequently was sold in the port of Santa Cruz, Teneriffe, under the 
order of condemnation, and her voyage to Rio Janeiro was thereby 
broken up. The captain unable to obtain another vessel to transport 
her cargo to the port of destination, the salt was stored, under direc- 
tion of the consul at Santa Cruz, and no freight was earned thereon. 

On or before July 8, and after the receipt of the letter from the 
master, dated at Las Palmas, W. F. Higyie, one df the libelants 
residing here, applied to the agency of the respondent in this city 
for insurance of $1,800 upon the freight list of the schooner. The 
agent had in some way become advised of the fact that the schooner 
had been condemned the Winter before at Cadiz, and disrated by the 
American Lloyds, but he was informed by Mr. Higgie that he had, un- 
der the instructions of the American consul at Cadiz, put such repairs 
on the vessel that she had been fully restored to her rating, and was 
then rated Al by the American Lloyds. 

Considerable testimony has been put into the record bearing 
upon the question of the condition of the vessel at the time she left 
the harbor of Cadiz ; the testimony on the part of the libelants tend- 
ing to show that she received repairs to the extentof over $6,000, and 
that after she had been so repaired the indorsement was made upon 
her certificate of classification, which had been given her in Montreal, 
stating that she had been restored to her former rating. 
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This being a voyage policy whereby the underwriters assumed to 
insure the freight list of this vessel, “lost or not lost,” for the voyage 
from Las Palmas to Rio Janeiro, the condition of the vessel in respect 
to seaworthiness at the time she left Las Palmas, which was the time 
the risk commenced, becomes a material matter of inquiry. 

The defense insists that she was unseaworthy at the the time she 
left the port of Las Palmas, and in support of this assumption has 
produced the testimony of the surveyors by whom she was examined 
and condemned at Santa Cruz, from whose testimony it appears that 
her timbers were found to be badly rotted, her butts sprung, and 
her condition such that she would not hold her caulking nor fasten- 
ings, and could not be made seaworthy by ordinary repairs. It is 
therefore contended by respondent that the condition in which the 
vessel was found when examined at Santa Cruz is substantially the 
condition in which she left Las Palmas,she having heen out only one 
day between Las Palmas and Santa Cruz, and not having encountered 
any very severe storm. The testimony of the master of the vessel 
does not, I think, justify the conclusion that the storm was of a very 
severe character. He says, in answer to the forty-ninth question, on 
his direct examination: ‘ After we left Las Palmas she encountered 
heavy weather. There is a trade-wind down there which makes a 
very heavy sea ; they shook her up pretty lively ; she rolled very 
heavy ; first one way under and then the other way under.” In an- 
swer to the fifty-first interrogatory he says: “We had to reef sails 
and shorten things down. Between midnight and morning found 
she was making more water than usual ; at daylight was making 
water very badly—so much so it was thought best to make a port of 
safety, and find out whether we could do anything to stop the leaks.” 
He also says: “ While in the roads at Santa Cruz she did not seem 
to make so much water as while at sea ; found some leaks above the 
water which we stopped by caulking. After the recaulking every- 
thing was all right, and I was willing to proceed on my voyage.” 

It clearly appears from the testimony of the master that he did not 
think the vessel unseaworthy when she arrived at Santa Cruz, and 
that he did not think her condition very much changed after she ar- 
rived there from what it was when she left Las Palmas, nor did he 
think she had encountered such a peril of the sea as to disable her 
and make her unfit to perform the voyage ; while it most manifestly 
appears from the testimony of the surveyors, who seem to have been 
candid and impartial men, one being the master of an English bark, 
another the master of a Norwegian bark which happened to be in the 
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port of Santa Cruz at the time, and the other a ship carpenter resid- 
ent at Santa Cruz, that the condition of the vessel’s timbers was such 
from rottenness, that she was not fit to complete the contemplated 
voyage ; and I cannot, in the light of the testimony in the case, con- 
sidering the history, age and build of the vessel, believe that she was 
in a sound and seaworthy condition at the time she commenced this 
voyage ; that is, at the time she left Las Palmas for Rio Janeiro. It 
seems very clear to me that if her timbers had been sound she could 
have been readily repaired from any damage she sustained on the 
night of the 21st, between Las Palmas and Santa Cruz, so as to have 
proceeded without danger upon her voyage ; but it is probable that 
the rolling which she encountered did develop the inherent rotten- 
ness to such an extent as to cause her to leak, and to cause alarm 
among her seamen and passengers, who demanded the survey which 
resulted in her condemnation. ' 

In Court vs. Washington Ins. Co., 2 Wash. C. C., 375, it is said :— 

“Tf a vessel, after the commencement of her voyage, becomes un- 
fit to prosecute it, and has been exposed to no extraordinary peril of 
the sea, this may raise so strong a presumption of unseaworthiness 
at her departure as to be strong evidence to repel the conclusion.’ 

And I must say that I do not think the libelants’ testimony over- 
comes this presumption. There was no extraordinary peril encoun- 
tered ; the vessel rolled heavily upon the waves produced by the 
trade-winds. There was no gale, no storm such as would have im- 
periled a staunch, strong vessel. Assuming it to be a well-settled 
rule of insurance law that there is an implied warranty of seaworthi- 
ness at the time of the inception of the risk—which position is fully 
sustained by the following authorities,and many others which might 
be cited: 1 Parsons, Mar. Ins., 367; Phil. Mar. Ins., 378 ; Hazard 
vs. Ins. Co., 578 ; McLanaham vs. Ins. Co., 1 Pet., 170.—I must hold 
that this warranty was broken by reason of the unseaworthiness of 
the vessel at the time the voyage commenced, and the risk never at- 
tached, and the policy is therefore void. If the vessel was not sea- 
worthy at the commencement of the voyage, then this contract of in- 
surance never became binding upon the underwriters, because the 
contract was made upon the implied warranty of seaworthiness. 

The proof also shows quite satisfactorily that this policy was is- 
sued upon representations made to the agent of the underwriters that 
the schooner was, at that time, classed Al in the American Lloyds, 
and that this policy would not have been issued but for this repre- 
sentation ; the Americau Lloyds being an association whose business 
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is to inspect and classify vessels for insurance purposes, and this re- 
spondent as well as most underwriters of ocean risks adopting the 
rating or classification of the American Lloyds for the purposes of their 
business. 

It appears from the proof that, after this vessel met with her dis- 
asters in her voyages between Montreal and Falmouth, she was dis- 
rated and reported as such in the books of the American Lloyds. I 
have no doubt, however, from the proof that Mr. Higgie, the owner, 
was informed by the American consul at Cadiz that Benjamin G. 
Haines was the agent of the American Lloyds, and that Higgie in 
good faith supposed, from the indorsement made upon her certificate 
of classification by him, that she had been fully restored to her rat- 
ing in the American Lloyds. 

The proof, however, is conclusive to my mind that Mr. Haines was 
not the agent of the American Lloyds at Cadiz, and had no authority 
on behalf of that association to give this vessel a rating or classi- 
fication, or to restore her to the classification from which she had been 
suspended ; and while there is no proof going to show there was any 
intentional fraud on the part of the owner of this vessel in making 
the representation to the insurance company that she had been re- 
stored to her rate, yet there is no doubt in my mind that he would 
not have obtained this policy but for the representations that this res- 
toration had been made by an agent of the American Lloyds, and that 
the agents of the respondent acted upon the belief that she had been 
so restored, while the contrary was true. This undoubtedly is such 
a misstatement in regard to a material fact touching this risk as makes 
this contract void between the parties. “A positive representation 
as to a material fact is as essentially a part of the contract as a war- 
ranty, and must be substantially true ; and, if untrue, releases the 
insurer.” Hazard vs. Ins. Co., 8 Pet., 578 ; Sawyer vs. Ins. Co., 6 
Gray, 221 ; Curry vs. Ins. Co., 10 Pick., 535 ; Wilbur vs. Ins. Co., 10 
Cush., 446 ; Kimball vs. Ins. Co., 9 Allen, 540 ; Campbell vs. Ins.Co., 
98 Mass., 381. 

It is a noticeable and somewhat suggestive fact in connection with 
this branch of the case that the testimony of neither the consul at 
Cadiz nor Haines has been taken by the libelants for the purpose of 
showing upon what authority they made this statement to Captain 
Higgie to which he has testified. I think the fair presumption from 
the absence of their testimony is that it would not have benefited 
the libelants’ case. I must, therefore, conclude—First, that the pol- 
cy never attached to this freight list, by reason of the breach of the 
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warranty of seaworthiness of the vessel ; and second, that the policy 
was issued by reason of such a misstatement as to the facts in regard 
to the classification and rating of the vessel as makes it void against 
the respondents. 

There was, however, no offer to return the premiums received for 
this policy by respondent until the hearing of the case, when the 
premium was paid into court for the benefit of respondent ; and it 
is insisted on the part of libelants that by retaining the premium 
after notice of the loss respondent has estopped itself from claiming 
that the policy was void by reason of the breach of the implied war- 
ranty of seaworthiness, or by reason of having obtained the insur- 
ance upon a misstatement of facts. But the loss had occurred before 
respondent became aware of the fact of unseaworthiness at the time 
of the inception of the risk, or of the misrepresentation as to the facts 
of rating. If, before the loss occurred, respondent had become aware 
of the breach of warranty, or that the policy was obtained by misrep- 
resentation, and still retained the premium, the doctrine of estoppel 
in pais might have been, perhaps, properly invoked, but no injury 
has come to libelants by the failure to return this premium since the 
loss accrued, nor have they been induced to do any act which they 
would not have done if the premium had been returned or offered to 
them ; and I have no doubt that it having now been paid into court 
by libelants, this objection will not avail the libelants. 

The order will be that the money paid into court be paid to the 
libelants, and the libel dismissed, with costs against libelants. 


erential 
TERM OF INSURANCE—EVIDENCE OF VALUE. 


Appellate Court of Illinois—First District Court.—Appeal from the 
County Court of Cook County. 


WILLIAM SCHROEDER, Usz, Erc., 
ve. 
TRADE INS. CO. 


The stipulation in this case shows that the policy was issued Dec. 3, 1878, but 
is entirely silent as to the term of the insurance. It was incumbent upon 
plaintiff to show that the policy was in force Dec. 17 17, 1878, the day of the 


e Opinion filed April 28, 1883. From Chicago Legal News. 





638 Report of Decisions. [ August, 


loss. As plaintiff, so far as appears by the record before this court, has 
wholly failed to show this, the court is unable to say that the court below 
erred in finding the issues for the defendant. 

The fact that defendant insured plaintiff’s property for $500, was no evidence 
as to its value, there being no pretense that the policy was a valued one. 
The contract of insurance is a contract of indemnity, and where it does not 
appear that plaintiff has lost anything of value, he is not entitled to re- 
cover any indemnity of defendant, at least beyond a nominal sum. 


H. H. Anprrson, for appellant. 


Loomis, J. 

That where the existence of a particular subject-matter or relation 
has once been proved, its continuance is presumed until proof to 
the contrary be given, cited Starkie on Ev. (10 Ed.) 760 ; 2 Best on 
Ev. § 405 ; Eames vs. Eames, 41 N. H. 177; Farr vs. Farr, 40 Pa. 
615 ; Bell vs. Young, 1 Grant’s (Pa.) Cases ; Brown vs. Burnham, 28 
Me. 38; Irvine vs. Irvine, 5 Minn., 61; M. & W. Plank Road vs. Webb, 
27 Ala. 618 ; 2 Wharton on Ev. 1284, 1286-1289; 1 Wood on Fire Ins. 
4; 1 Greenl. on Ev. 41; Sullivan vs. Goldman, 19 La. An. 12; 
Barrelli vs. Lytle, 4 La. An. 558. 

As to what a court will take judicial notice of; 1 Greenl. on Ey. 
§ 6; Starkie on Ev. (10th Ed.), 735 ; Solomon vs. The State, 28 Ala., 
83. 

Whenever a breach of an agreement or an invasion of a right is 
established, the law infers some damage to the plaintiff : 1 Sedgwick 
on Damages (7th Ed.), 71, 81 Lord Holt in 2d Lord Rayne, 955 ; 
McAneary vs. Jewett; 10 Allen (Mass.), 151 ; Rosenbaum vs. Mc- 
Thomas, 34 Ind. 331; Burnap vs. Wright, 14 Ill. 301; McConnell 
vs. Kibbe, 33 Ill. 175 ; Cowley vs. Davidson, 10 Minn, 395 ; Ponti- 
fex vs. Bignold, 3 Scott, N. R. 390. 


H. H. C. Mitxer, for appellee. 


That a warranty by the assured in relation to the existence of a par- 
ticular fact must be strictly true, or the policy will not take effect, 
cited Battles vs. York Co. M. F. I. Co. 41 Me. 208 ; Loehner vs. 
Home Mut. Ins. Co. 17 Mo. 247. 

If the answer given to the inquiry in the application as to the in- 
cumbrances, is false, there is a breach of warranty on the part of the 
assured ; Cox vs. Aitna Ins. Co. 29 Ind. 586 ; Davenport vs. N. E. 
Mut. Fire Ins. Co. 6 Cush. 340 ; Howard vs. N. E. Mut. Fire Ins. Co. 
10 Cush. 444; Brown vs. People’s Mut. Ins. Co. 11 Cush. 280 ; 
Draper vs. Charter Oak Fire Ins. Co. 2 Allen, 569; Patten vs. M. & 
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F. Mut. Ins. Co. 38 N. H. 338; Packard vs. Ins. Co. 3 Gray, 334; 
Town vs. Fitchburg Mut. Fire Ins. Co. 7 Allen, 51. 

An incumbrance once proved to have existed is presumed to con- 
tinue unless payment, or some other discharge be either proved or 
established by circumstances : Best on Ev. §§ 42, 405, 407; Greenl. 
on Ey. § 1229, 1284 ; Brown vs. King, 5 Met. 173 ; Farr vs. Payne, 
40 Vt. 617 ; Leport vs. Todd, 32 N. J. Law, 129; Bell vs. Young, 1 
Grant (Pa.), 175 ; Murphy vs. Orr, 32 Tl. 489 ; Norton vs. Joy, 6 
Bradwell, 406. 

In a pleading at law everything which is not denied is by implica- 
tion admitted : Hopkins vs. Medley, 97 Ill. 415 ; Rose vs. Taunton, 
119 Mass. 100. 

As to warranty : Wall vs. East River Ins. Co. 7 N. Y. 370; Ripley 
vs. AXtna Ins. Co. 30 N. Y. 1385 ; Cox vs. Adtna Ins. Co. 29 Ind. 586 ; 
Draper vs. Charter Oak Ins. Co. 2 Allen, 569 ; Cooper vs. Farmer’s 
Ins. Co. 50 Penn. 299. 


Batey, P. J. 


This was an action of assumpsit, brought by the appellant against 
the appellee, to recover for a loss under a policy of insurance against 


fire. The trial, which was had before the county court without a 
jury, resulted in a finding and judgment for the defendant, and the 
plaintiff brings the case to this court by appeal. 

Neither the pleadings nor the proofs, heard at the trial are em- 
bodied in the record, but in lieu thereof the parties have brought to 
this court an agreed statement of the pleadings and facts and on the 
case thus presented, we are asked to reverse the judgment. 

It is admitted that the plaintiff filed a proper declaration, and 
that the defendant pleaded the general issue, and a special plea 
setting up a warranty against incumbrances on the property insured, 
and its breach. It is also admitted, in substance, that the defendant 
by its policy of insurance dated Dec. 3, 1878, insured certain prop- 
erty belonging to the plaintiff against loss or damage by fire, in the 
sum of $500 ; that said policy contained a provision making a certain 
application for insurance by the plaintiff to another insurance com. 
pany, bearing date Feb. 2, 1878, a part of the policy and a warranty 
on the part of the assured ; that said application contained a statef 
ment that the property was unincumbered ; that on the 11th day o- 
July, 1878, the plaintiff had executed a chatttel mortgage on said 
property to one Thomas Richter, to secure the plaintiffs prom- 
issory note of that date, and maturing two years thereafter ; and 
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that on the 17th day of December, 1878, the property described in 
the policy was destroyed by fire. 

No questions of law are presented by the record or argued by 
counsel except such as arise upon the facts embodied in the stipu- 
lation. Upon those facts alone the plaintiff's right to recover must 
be determined, and if they fail to establish such right, the judgment 
of the court below should be affirmed. 

The stipulation shows that the policy was issued Dec. 3, 1878, 
but it is entirely silent as to the term of the insurance. Whether 
it was to run for a day, a week, a month, or a year, or for any other 
period definite or indefinite cannot be ascertained from anything 
appearing in the stipulation or elsewhere in the record. All that is 
said is, “that the defendant, by its policy dated Dec. 3, 1878, in- 
sured said property against loss or damage by fire in the sum of 
$500 :” It was incumbent on the plaintiff to show that said policy 
was in force on the 17th day of December, 1878, the day of the 
loss. This, so far as appears by the record before us, he wholly 
failed to do, and we are therefore unable to say that the court be- 
low erred in finding the issues for the defendant. 

Again, there is no stipulation as to the value of the property at 
the time of the loss, or that said property was of any value what- 
ever, nor does the record contain any evidence on the subject. The 
fact that the defendant insured said property for $500 was no evi- 
dence as to its value, or that it was of any value, there being no 
pretense that the policy was a valued policy ; Standard Fire Ins. 
Co. vs. Wren, 11 Bradwell, 242. The contract of insurance is a con- 
tract of indemnity, and as it does not appear that the plaintiff has 
lost anything of value, it is difficult to see how he can be entitled to 
recover any indemnity of the defendant, at least beyond a nominal 
sum. As we can perceive no error in the record, as made up and 
certified to this court, the judgment will be affirmed. 

Judgment affirmed. 





